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a Wet The New York 7rzbune startled its readers one day 
*‘Roorback.” during the session of the convention of the American 
Bankers’ Association by the announcement in glaring 
head-lines that a fund of $3,000,000 was to be raised to oppose the Pos- 
tal Savings Bank plan. A careful reading of the article developed the 
fact that a report was made, at the convention, that a bit over $37,000 
had been expended in the movement in opposition before the law was 
enacted. But the headline is too frequently adopted as the actual fact; 
no doubt there remains in the minds of many the impression created by 
it; and probably it has been copied freely by lesser journals. All of this 
gives rise to irrational prejudice against the Bankers’ Association, of 
which there is always more than sufficient among certain political agita- 
tors and demagogic writers of editorials for the people. It is a case 
similar to that which caused so much discussion during the silver cam- 
paigns, when it was alleged, without the shadow of ground therefor, 
that the Association had raised an enormous fund to oppose legislation 
favorable to silver. See 
President Pierson’s This year’s convention of the bankers has been 
Address. particularly conservative in discussion, yet pro- 
gressive in purpose. President Pierson’s ad- 
dress left little to be desired from one who presides over a body of such 
representatives as gathered in Los Angeles—men of differing opinions 
and diverse interest, yet with certain purposes common toall. Particu- 
larly interesting to us was the position taken by him upon the subject 
of banking and currency reform and participation by the Association, 
through its own currency commission, in the formulation of corrective 
legislation. He informed the convention that a joint meeting of the Asso- 
<iation’s commission and that created by Congress would be held early 
in December. The comments upon the situation respecting the need 
for action leaves no doubt as to his view that the time for action on the 
part of the bankers has come. He is not to be satisfied with half-way 
measures, such as the incorporation and use of the clearing houses for 
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the purpose in view; he favors a more complete cure—one which will 
not interfere with the present work of the clearing houses; which means, 
of course, some form of central bank. 


Bank Supervision It was to have been expected that Mr. Pierson 
and Credits. would commend the efforts of Comptroller Mur- 
ray in the dire-tion of better supervision of bank- 
ing and the co-operation of all interests to that end. As he suggested, 
also, a practically uniform system of bank accounting would serve to 
strengthen the supervisory process as well as aid the managers of the 
banks in the inside supervision. Closely connected is the subject of 
credit giving and the purchase of commercial paper, to regulate which 
so many bankers have in recent years given time and thought. It is 
conceded that the obstacles in the way of adopting a system for this 
purpose are still very great; there are strong and pertinent objections 
urged against every one of the plans that have thus far been proposed 
to bring about general co-operation. But the time cannot be far distant 
when something must be done. Some recent occurrences again brought 
the question up to a number of our New York City bankers. That an 
unscrupulous individual should be able to loot several banks of very con- 
siderable sums, as was done not long ago, by means of statements which 
would have been proven false by a system of conference (if not co-oper- 
ation) makes the present methods appear very ridiculous. 


Central Bank Pian Thecentral bank plan of monetary reform was 


savored. not only favored by the presiding officer. The 
representative of the Merchants’ Association 
of New York, Mr. I. T. Bush, delivered a conclusive argument in ad- 
vocacy thereof, which, it may be said incidentally, is a decidedly pro- 
gressive step for that organization; only a few years ago it was very 
strongly in favor of the Fowler plan of 1908, which, as our readers know, 
distinctly opposes the central bank proposition. The evolution from the 
independent district plan required only the concession that the districts 
be united under one central banking authority. That concession appears 
now to have been made and another ally added to the forces. In his 
discussion of the bond market situation Deputy Comptroller Fisher of 
this city also again reiterated the demand for such a central organiza- 
tion, to restore soundness and security to our system and hence our 
markets for investment securities. He lays great stress upon the need 
for such a system to protect our own capital dispositions from raids from 
abroad. 


@ Mase In this connection we refer with satisfaction to a 
Foreign Opinion. paper recently published in the /ahrducher fur 
‘" National-Ookonomic und Statistik’’ in Ger- 

many dealing with our monetary reform movement. The author, Mr. 
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Herman Lie, of Kristiania, Norway, has shown a remarkable insight into 
our affairs, derived from exhaustive and sympathetic study of the mass 
of material which has appeared in this country. After a thorough and 
critically intelligent discussion of the subject in all its phases, he devotes 
a very considerable part of his paper to commendations of two specific 
measures which have been laid before the American people, viz.: Mr. 
Paul Warburg’s Central Reserve Bank project, and the Central Bank 
Plan of Mr. M. L. Muhleman, published in the BANKING LAW JOURNAL. 
Neither of these meets with his full approval; but he clearly permits 
the inference that together they present all the elements requisite to a 
sound and comprehensive reform. Hescouts the suggestion that the ex- 
perience with the second United States Bank should be a deterring fac- 
tor; and also the fear that such a central bank could not be kept free 
from influences, political or other, that would defeat the purpose of serv- 
ing all of the people most effectively. 


Negotiability An interesting question was propounded tothe bank- 
of Bank Shares. ers’ convention by Mr.Stuyvesant Fish, concerning 
the issuance of negotiable certificates to represent 
the ownership of bank shares. Manifestly if no such certificates are is- 
sued they cannot be pledged for loans; which in the opinion of many 
persons would prove an advantage in that it would prevent the specula- 
tive purchase of control of banks; for example, by means of money bor- 
rowed from bank A on the security of shares of bank B, purchasing 
bank C shares, borrowing upon them from bank B to acquire an inter- 
estin bank D, etc. Of course such transactions could readily be checked 
if greater scrutiny as to their character and purpose were to be observed. 
Another purpose in view is the elimination of instances where a bank 
becomes the owner of shares in another bank, and, in case of failure of 
the latter, the question of double liability of shareholders arises. It has 
been demonstrated that the assumed security to creditors of an insolvent 
bank is frequently nullified in part by the ownership of shares by corpor- 
ations or their - dummies’’ against whom the levy of an assessment is 
useless, and thus the purpose of the law is defeated. Upon the other 
hand the volume of bank shares is so great that great caution must be 
observed in dealing with this subject in order that the investment value 
of these securities shall not be impaired. 
The Bankers’ Association We are inclined to predict an advance in 
in 1911. the influence among the people of the 
Banker’s Association during the coming 
year; the management will be in the hands of leaders in banking in the 
central section of the country, where public opinion is inclined to be 
progressive. President Watts unquestionably exerts an influence that 
is not limited to his own state or section, and his record gives promise 
of effective work for the Association in its national relations. Yet he 
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has still to win his spurs in this broader field, to attain the recognition 
outside of the Association, to which as president thereof he is entitled 
and must command. Upon the other hand the circumstance that he 
hails from Tennessee and is able to maintain an attitude of independence 
of all factions will strengthen his position materially with the public. 
This advantage will accrue to the Association and its work, assuming 
that it really means to do the serious work so much needed at this time. 
Shen Ghai The choice of Mr. Huttig, of St. Louis, as chairman 
New Chairman. of the council provides the Association with an ac- 
tive force for constructive work that will surprise 
most of the members. There will be no time given to fads in his term 
of administering upon the duties of that important office. Practical 
work is Mr. Huttig’s hobby, and we anticipate a’ unique record of such 
work initiated and brought to a head during the ensuing year. It will 
be a year of opportunities, and he has a way of taking advantage of op- 
portunities. The Association has so frequently in the past lacked the in- 
itiative force; it will not suffer from this in 1911. President Watts will 
find a co-worker in the chairman of the council who will leave nothing 
to be desired, so far as energy and capacity go, to maintain and advance 
the dignity and influence of the Association. 


The Country Bankers While as a body in convention assembled, 
Influence. no concrete action was taken relative to the 

great questions of the day, it appeared mani- 

fest that sentiment thereon was taking more definite form. There was 
a greater display of interest in those questions. The country bankers, 
whose influence on local public opinion is very great, were in evidence 
more than ever. Constituting the large majority of the membership of 
the Association, they could sway its destinies, but are content to share 
fairly with the city bankers in the formulation of its policies. This 
does not indicate any lack of decided views; indeed very many of the 
country bankers have, as our readers frequently had occasion to note, 
very positive and independent opinions. These have at times found 
expression in convention action, but are after all to be found, at the 
present time, more definitely stated in the respective state gatherings. 
It will not be long before their influence will be more potently felt in 
the national organization, making it more national in character, hence 


more effective in its work. 
— eed 


Foreigners ana ‘The newspapers are reporting almost daily inter- 
Our Securities. views with leading men of thought and action in the 

financial world, relative to the status of opinion 
abroad respecting the investment field here. Apparently there has been 
displayed a timidity among Europeans as to our corporate securities, which 
is attributed to the continuance of agitation on this side of the need for cor- 
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porate regulation. We are told that if we could only stop agitating, the 
foreign capitalist would be ready to let us have money for our bonds that 
we seem to need so much. This may all be quite correct; but it is per- 
haps only a temporary matter, in the sense that if there be defects to be 
remedied the conditions of distrust will recur in a short time. Would 
it not be better to speedily apply the cure so as to assure a more perma- 
nent confidence in our credit and securities ? 

How Shalt we  !t is unquestionably deplorable to find one of our 
Allay Distrust? leading and richest railway companies unable to sell 

bonds even at a considerable discount, and be com 

pelled to borrow on short notes at 6 per cent. The securities are un- 
questionably good and no conceivable political action could seriously 
affect their actual value. But the company suffers because of general con- 
ditions due to various causes, one of which is the demonstrated improper 
management and financing of other corporations. If the causes of the 
distrust are not yet removed, the distrust will reappear even if silence 
now lulls the public mind. Finally we must not forget that one other 
cause of lack of confidence is the unsettled currency question on which 
opinion abroad lays great stress. Admittedly a great defect in our finan- 
cial system, its reformation, has been allowed to drag along almost as if 
it were an unimportant question. The influence among Europeans of 
this neglect is far greater than most men are willing to concede. 


—=— 


President Taft’s President Taft’s message to the Los Angeles Con- 
Optimism. vention on the outlook for currency and bank- 
ing legislation, was one of those characteristically 
optimistic expressions which he so frequently gives to the public. - It is 
unquestionably better to be optimistic than pessimistic; indeed it is much 
better to say nothing than to indulge in pessimistic declarations on such 
occasions. But on the other hand there is reason to abstain from too 
great and indiscriminate optimism. The enactment of legislation for the 
retorm of banking and currency within two years, as suggested by the 
President, requires that both Houses of Congress shall be in harmony 
with the Executive in the general plan. The outlook for such a condi- 
tion of political affairs, within the period named, is at present very dubi- 
ous. In fact it appears as if the President will, after March 4, 1911, 
have a lower House in which the majority will be out of sympathy with 
him and hardly favorable tothe reform. This body will last until March 
1913, when the President’s own term expires. 


Wie Getteetc Gee In other words, the political situation has devel- 
Currency Reform. oped so that the reform must in all probability 
be postponed until after the presidential elec- 

tion of 1912; and even then conditions may be much more unfavor- 
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able than they aretoday. It is useless to expect anything from Congress, 
upon such a complex question, during the short session lasting from the 
first Monday in December, 1910, to noon of March 4, 1911; the time is 
much too short. Hence, if in November the Democrats succeed, as ap- 
pears likely, in electing a majority of the representatives, the subject 
can be expected to receive practical attention only in the Senate, if at all. 
It is hardly to be expected that the Democrats will be willing to formu- 
late any reform legislation acceptable to the Senate or the President. 
Therefore the subject will be necessarily postponed, so far as actual re- 
sults go, until another House of Representatives, in harmony with 
the Senate and executive, is chosen. This is within the probabilities in 
1912, but of course not earlier. 


The Reason The question naturally arises: Has the delay, 
for Postponement. which now causes further postponement of con- 
sideration of the subject, been justifiable ? We 

are disposed to be lenient, and give full credit for sincerity. Yet it will 
appear to many that the National Monetary Commission might have 
been much more alive to the needs and more active in reaching a con- 
clusion, presenting the same tothe public at an earlier date. In saying 
this we do not overlook the view expressed by so many, that the people 
were not ready for action before this; but we do not concede that the 
people might not have been prepared for it if there had been greater 
activity in the policy of instruction, to which the Monetary Commission 
should have devoted itself at once, after its creation in May, 1908. We 
cannot disguise the fact that it was regarded more important to give 
precedence to tariff legislation. which, as usual, has proven unsatisfac- 
tory, and has more than any previous tariff act roused antagonisms. 
These very antagonisms are the causes for the postponement of currency 
reform. The wisdom of the policies that dictated action by the dominant 
party, is hence questionable. What the final outcome is to be remains 


for the future to show us. 
— 


BANKING LAW. 


cee Setvate It is to be regretted that the task of drafting the 

Benking Law. New York statute intended for the regulation of 

private bankers was not intrusted to the hands of 

one able to accomplish the work without overstepping the confines 
of constitutionality. 

The object of the statute is worthy. It is intended for the pro- 
tection of immigrants who prefer to deposit their earnings with their 
own countrymen, rather than to place them in thoroughly American 
institutions. 

Nevertheless, the worthiness of its object was not sufficient to 
save it. It was found unconstitutional and void by Justice Bijur of 
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the New York Supreme Court, of New York County, sitting in spe- 
cial term. 

The matter was brought before the court upon an application for 
an injunction against the officials of the state and city, to restrain 
the enforcement of the provisions of the act, by Ernest R. Eckley, 
of New York City, as attorney for James Lee, a broker. 

In a decision rendered by Justice Lacombe, of the United States 
Circuit Court for the Southern District of New York, on August 
30th, 1910, this statute was declared to be constitutional. The court, 
however, was decidedly limited as to time in which to consider the 
matter, and was probably somewhat averse to upsetting the statute 
without an opportunity for properconsideration. The opinion written 
by Justice Lacombe was printed in the September number of the 
BANKING Law JouRNAL at page 757. ° 

In the more recent proceeding in the state court, Mr. Eckley suc- 
cee led in convincing the court of the unconstitutionality of the stat- 
ute and obtained an injunction for his client. The question will un- 
doubtedly be carried up and it is our opinion that the decision of Jus- 
tice Bijur will stand in the higher courts. 

One class of bankers exempted from the provisions of the act are 
those who file a bond for $100,000, in cities of the first class, and, in 
other cities, a bond in the sum of $50,000. With reference to this 
provision the court said: ‘‘ I have not been referred to any case in 
which a classification based solely on degrees of wealth has been held 
valid.”” This provision the court regarded as unconstitutional on the 
ground that it constitutes a denial of equal protection of the laws, 
contrary to the Fourteenth Amendment of the Constitution of the 
United States. 

Another class of private bankers exempted by thestatute are those, 
‘‘where the average amount of each sum received on deposit or for 
transmission in the ordinary course of business during the fiscal year 
preceding shall not be less than $500. It was sought to justify this 
provision on the ground that the persons found to have been subject 
to the abuse aimed at by the statute are largely recently arrived im- 
migrants, persons of modest means,” with general deposits averag- 
ing less than $500 annually, who are less likely to be able adequately 
to protect their own interests than would be persons who make or 
have larger deposits. The court considered the reasoning advanced 
in favor of this classification ‘‘too speculative and the classification 
itself too adventitious to meet the test of constitutionality.” 

A third constitutional defect was found in the statute in that it 
vests the comptroller with a purely arbitrary discretion in the ap- 
proval of applications for licenses. 

We are in hearty sympathy with the purpose of this statute and 
we hope that that purpose may yet be accomplished. 
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The Bankruptcy Banks do not frequently figure as unsecured credit- 
Law. ors against bankrupt estates, for the simple reason 

that banks seldom loan money without security. 

However, it sometimes happens that a bank holds a claim against the 
estate of a bankrupt, and has no security to which it may look for pay- 
ment. If the bank has had much experience in the matter of trying to 
collect out of an estate in bankruptcy, it may well throw up its hands when 
it reads the record of the filing of the petition in bankruptcy in the morn- 
ing paper, or receives a notice of the first meeting of creditors, if it is 
unsecured, as to all or part of its claim, and is, therefore, bound to come 
in with the general creditors. For experience teaches that the path of 
an unsecured creditor through an estate in bankruptcy is long and tedious. 

No one can deny that great benefits flow from the law which permits 
a man to declare himself a bafkrupt. By this means, if he has been un- 
successful, he may escape from his creditors and make a fresh start. If 
he succeeds in his new endeavor there is nothing to prevent his paying 
those who lost when he went into bankruptcy. If we may believe the 
papers, bankrupts sometimes do get on their feet again and square up 
accounts with their old creditors. This is probably not a universal cus- 
tom with bankrupts; otherwise newspapers would not give space to its 
mention. 

It is true that dishonest men sometimes take advantage of the bank- 
ruptcy law. But this is noargument against the law. For if the bank- 
ruptcy law did not exist the dishonest would find other means of getting 
what does not belong to them. Allin all the bankruptcy court is one 
of the grandest indications of the progress of civilization. It gives the 
man who has failed the opportunity to start life anew with a clean slate 
and protects him from the persecutions of unrelenting creditors. While 
it makes nodemands upon him, other than that he turn over all his goods, 
(which usually represents but a small proportion of his liabilities), it 
puts him upon his honor to return some day and make good the losses 
which he has caused. If gives to him the opportunity of experiencing 
the greatest satisfaction an honest man can feel, that of paying an obli- 
gation which he is morally, but not legally, bound to pay. 

A Suggested It is not against the bankrupt that creditors 
Bankruptcy Reform. need protection. They should be protected 
from themselves; from the results of contests 

between different factions of creditors for control of the estate, from the 
depletion of the estate by unnecessary appeals, and from the wasteful 
dissipation of the funds of the estate in ways too numerous to mention. 
In justice to the creditors it must be said that they are not directly res- 
ponsible for a condition of affairs which makes it almost impossible to 
collect anything out of a bankrupt estate on an unsecured claim, for the 
creditors generally leave theirclaims entirely inthe hands of their attorneys; 
and in justice to the attorneys, it must be said that, while they are ex- 
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perts at tying up bankrupt estates and saddling the estate with various 
expenses, they do so for the most part unwittingly and in the belief that 
they are acting for the best interests of the creditors whom they repre- 
sent. 

The trouble is this: Each creditor may be represented by a separate 
attorney, and each attorney is anxious to collect as much as he can for 
his client. Naturally those who hold the largest claims are most ener- 
getic in attempting to control the estate. The two largest claimants 
each wish to elect a trustee of their own choosing, and to this end each 
secures as large a following among the smaller claimants as he can, for 
it takes a majority in number of claims as well asa majority in the amount 
claimed to elect a trustee. If the election is close each side advances 
every possible objection to the right of those on the opposite side to vote, 
and it may take several meetings to elect a trustee. Meanwhile referee's 
and stenographer’s fees are piling up with each added meeting. This 
is one of the many ways in which the assets of bankrupt estates are 
used to the detriment of the creditors. 

The bankruptcy law, in its present condition, is a tragedy, so far as 
the unsecured creditors are concerned. It is not at all unusual to see 
the greater part of the funds of an estate, available for such creditors, 
eaten up in expenses of administration, such as referee's fees, trustee’s 
fees, stenographer's fees and the fees of the attorney for the receiver. 
It all results from the fact that, while there is a unity of interest among 
the creditors, there is no unity of action among them or those who rep- 
resent them. 

The fees of referees, receivers, trustees, trustees’ attorneys, stenog- 
raphers, etc., are paid out of the bankrupt estate. The fees are based 
partly on percentages specified by the bankruptcy statute and partly on 
the discretion of the court. Discretion is given to the court, in fixing 
compensation in certain cases, so that where the work done has been par- 
ticularly difficult there may be no inadequacy of pay. 

Under the bankruptcy act, referees are appointed for a term of two 
vears and they are compensated out of the various estates which are sent 
to them. They should receive a certain annual salary paid by the gov- 
ernment. Receivers and trustees should not be elected by the creditors, 
or appointed by the court and paid out of the estate. They, or persons 
exercising the functions they now exercise, should be elected or appoint- 
ed for a term of years and paid by the government at a certain rate per 
annum. The government protects the bankrupt by denying to his cred- 
itors the right to insist upon the payment of their claims. It should in 
turn protect the creditors by making it possible for them to collect a rea- 
sonable proportion of the assets of the bankrupt. Under present condi- 
tions the assets of many a bankrupt estate are mostly eaten up in fees 
paid to attorneys, acting as receiver, trustee, or in some other capacity, 
for rendering services which the real parties in interest, the creditors, 
could well do without. 
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Liability of Bank In this issue is printed the opinion of the 
for Acts of Officers. United States Circuit Court of Appeals in 
the case of Hilliard v. Lyons, wherein a bank 
cashier induced a woman to have her note discounted at the bank to 
obtain funds for speculation. The cashier received the proceeds for 
her, and kept them for himself. It was held that she had no defense 
to an action on the note by the bank. The cashier was her agent in 
the transaction. 

The case has many parallels. In Gunster v. Scranton Illumina- 
ting Heat & Power Company, 181 Pa. 327, 37 Atl. 550,59 Am. St. Rep. 
650, Jessup, who was treasurer of the defendant company, was also 
vice-president of the Scranton City Bank and in charge of it as man- 
ager. As treasurer of the heat and power company he executed two 
promissory notes for $8,000, which as vice-president of the bank he 
discounted, and gave the company credit for the proceeds, which he 
thereupon abstracted and appropriated. In a suit against the com- 
pany on the notes it was sought to charge the bank with knowledge 
of the fraud and responsibility for it by reason of Jessup’s dual cap- 
acity. But it was held that his acts in discounting the note being 
within his authority as treasurer were lawful and regular, and that 
the bank had no part in what he did after that, the money being then 
the money of the heat and power company, and embezzled by him as 
such. So in Terrell v. Bank, 12 Aia. 502, a note was executed in 
blank and delivered by the maker to the director of a bank, to be filled 
in for a certain sum and used in renewal of one that had been already 
discounted. The director, however, filled out the note for a larger 
sum, and had it discounted for his own benefit, and appropriated the 
proceeds, and it was held that this could not be set up by the maker 
of the note to avoid responsibility on it. ‘‘ It cannot be admitted,” 
as it is said, in disposing of the case, ‘‘that in receiving the blank of 
the defendant to be used for his own benefit Scott [the director] acted 
as agent of the bank; and certainly he did not thus act in abusing 
the authority conferred on him by the defendant.” 


SS 


COMMISSION AND ATTORNEY’S FEE. 

An oral promise to pay a commission to a broker for the sale of 
real estate is held in Mohr v. Rickgauer (Neb.), 26 L. R. A. (N. S.) 
533, to constitute a sufficient consideration to support a promissory 
note given in payment of such commission, although such promise, 
so long as it rests in parol, is unenforceable by statute. 

A note negotiable on its face is held in Farmers’ Nat. Bank v. 
McCall (Okla.) 26 L. R. A. (N. S.) 217, not to become non-negotiable 
on account of a stipulation in a mortgage securing the same providing 
for an attorney’s fee in the event of foreclosure. 





OUR INTERNATIONAL BALANCE SHEET. 


BY MAURICE L. MUHLEMAN, 
Author of ** Banking Systems of the World,” etc. 


“INHE London 7imes has recently felt it incumbent to enter upon a dis- 
cussion of the subject of the international trade balance and foreign 
obligations of the United States. As is well known, the formulator 
of British opinion who conducts the editorial page of the ‘* Thun- 

derer’’ never gives time and space to any subject that is not of prime 
importance to British interests. Just what the interest in this may be 
at the present time it would be hard to conjecture; but the fact that the 
eminent financier, Sir Ernest Cassel, is reported to have been negotiating 
here to get help in placing a Turkish loan may have something to do with 
it. Britishinterests turned down the proposition, largely because France 
had done so; France concluded it would have none of it because Turkey 
was spending the money largely in Germany, and contemplated going 
to war with Greece. 

According to the showing of the 77mes, we are in no position to make 
a loan to any foreign country. We need more money ourselves than we 
can provide or borrow abroad at this moment. Hence if we are led into 
taking part of the Turkish loan, it would be a kind of a farce; we could 
not afford to hold the securities any length of time. 

The article referred to estimates the foreign debt of the United States 
of all kinds at £41,200,000,000, or say $6,000,000,000, of which rather 
more than half is held in Great Britain (4600,000,000) and about 4200,- 
000,000 each in France, Germany and the rest of Europe respectively. 
Against the total we have, say £200,000,000, invested abroad, chiefly in 
Mexico and Canada, which leaves the net debt, say £1,000,000,000. 

On this amount the 7zmes figures that we pay 6 per cent. (which is 
probably excessive) and have hence $300,000,000 round to pay by 
way of interest and dividends. In addition, the editor estimates that we 
pay an equal sum ($300,000,000) for freight money, tourists’ expenses 
and other items which have heretofore been discussed in detail in the 
JOURNAL. 

Now, inasmuch as the United States has by no means averaged $600, - 
000,000 annual favorable trade balance, we have been increasing our 
debt abroad regularly for some time past. For atwenty year period the 
average annual excess has been $476,000,000 in our favor; leaving a de- 
ficit annually. For the calendar year 1909 the merchandise export bal- 
ance was $252,677,000; gold and silver exports excess were $100,197 ,000. 

The figures presented by the British editor are probably somewhat 
larger than facts warrant; but this does no harm, and if it has helped 
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him in his purpose it may do good. Whether the figures are exact or 
not, the exhibit is decidedly unsatisfactory. 

But the portentous feature is that we have had such a great increase 
of imports, that for the eight months ending with August 31; we actually 
bought more merchandise abroad than we sold there; this reversal of 
our trade relations, after a long series of years of balances in our favor, 
means that we must look after our affairs in the foreign commercial field 
or be hampered very muchin our finances. We cannot with equanimity 
let our gold go to pay our foreign balances; and at the rate we piled up 
bills payable in those eight months means that we will have a large 
account to settle by the turn of the year. How will we settle it ? 

The 7imes suggests that if we are not going to economize in our 
foreign purchases, we shall have to pay in our securities; and if we do 
the latter we shall have to lower the prices on some of them before for- 
eigners will be willing to take them. 

Of course it is recognized that we may increase our exports; not ap- 
apparently of food products, which we appear to need for our own use at 
present, but of manufactured goods. In the eight months period the 
tota/exports were only atrifle more in 1910 than in 1909, and quite a little 
less than in 1908; but whereas sales of food products fell off $100,000,000, 
the exports of manufactures increased $50,000,000, comparing the two 
vears 1910 and 1908. 

As this was going to press the reports for September are published, 
which indicate a reaction inthe movement. The imports have diminish- 
ed materially for the month, and the exports show an increase; so that 
the net balance in our favor for the month is $51,587,000, a larger net 
than we have had for September in many a year. Yet the outlook is 
not good; the merchandise account for the nine months ending Septem- 
ber 30 thus gives us a credit of $50,535,000 against $92,430,000 last vear 
and over $230,000,000 for every previous vear for more than a decade. 
(In 1908, when we were buying little because of the after-panic econom- 
ies, there was the unusual credit balance of $432,269,000 for the nine 
months. ) 

It is obvious that we must buy less or sell more, if we wish to pre- 
vent further large additions to our debt abroad. We cannot go on much 
longer at the present rate. <A nation is, after all, very much like an in- 
dividual, and when extravagance and debt accumulation prevail the 
results are usually similar. 

The net exports of silver for the last nine-months period amounted 
to $8,796,000, an amount less than the usual average. 


The gold movement was in our favor in September to the amount of 
$1,659,000, but for the nine months ending with that month we lost 
$9,346,000 in net export of the yellow metal. We shall probably lose 
more before the year closes. Last year we lost to the end of September 
over $66,000,000 and lost $22,000,000 more in the following three 
months. 














NOTE TRANSFERRED WITH INTEREST UNPAID. 


QUESTION is frequently raised as to the effect of the transfer 
of a note, showing on its face that installments of interest are 
unpaid, by the fact that no payments of interest are indorsed 
thereon. For instance, A makes a note payable to B, bearing 

interest payable at stated intervals. One or more interest days pass 
without any payment of interest. B transfersthe note toC for value 
before maturity. C waits till the next interest day and sues A for the 
interest due. Or, the note matures before more interest is payable 
and C sues A for interest and principal. Can A set upa defense which 
would have been good against B, say failure of consideration? Both 
cases stand or fall together. If A can defend the action for interest 
it is on the ground that C is not a holder in due course, in which event 
he would have a defense to an action for the principal as well as the 
interest. The question is this: Does the fact that an installment of in- 
terest is unpaid charge the purchaser of a note before maturity with 
notice that the instrument is dishonored, or put him upon inquiry ? 

Only a small number of the states have had occasion to pass on 
this question. The weight of authority is to the effect that the fact 
that an installment of interest is overdue is not of itself sufficient 
notice to affect a purchaser with notice that the instrument is dishon- 
ored. And the nonpayment of interest does not amount toa dishonor 
of the instrument, subjecting it to all defenses. This conclusion has 
been reached in Alabama, California, Indiana, Louisiana, Massachu- 
setts, Oregon and Wisconsin. 

In some of these states the fact of nonpayment of interest may be 
taken into consideration, in connection with other circumstances, on 
the question of notice. This is the Massachusetts holding and the 
one which we deem correct. In the case of National Bank of North 
Ameriea v. Kirby, 108 Mass. 497, it appeared that a note, due in four 
years, and bearing interest payable annually, was obtained from the 
defendant byfraud and without consideration. The plaintiff purchased 
the note for value before maturity. At the time of the purchase no 
interest had been paid for two years, as appeared by the fact that no 
interest payments were indorsed onthe note. It was claimed that the 
non-payment of interest was a dishonor which subjected the note to 
alldefenses. The court refused to hold this but decided that such non- 
payment was a circumstance bearing upon the status of the plaintiff 
as a holder in good faith. The court used the following language: 
‘*While the non-payment of interest is not to be allowed the effect 
here claimed for it, it is still a fact proper to be considered by the jury, 
in connection with other circumstances, on the question whether the 
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holder is entitled to the position of one who has taken in good faith 
and without actual or constructive notice of existing defenses.”’ 

The court further said: ‘‘If, as it is argued, it be true that the 
failure to pay interest ever as matter of law amounts to dishonor of 
a note, it can only affect one who has knowledge of the fact. Payment 
of interest is not always indorsed, and other evidence is often relied 
on to prove it. Want of indorsement does not apprise the party, to 
whom such note is transferred, that there has been no payment; and 
when the note is only taken as collateral,andaccuracyis not required in 
ascertaining the amount due for interest, the fact that overdue interest 
is not indorsed might have slight influence in putting the purchaser 
upon hisinquiry. * * * But, in its effect upon the credit of the note, 
it is manifest that a failure to pay interest is not to be ranked with a 
failureto pay principal. Interestisan incident ofthe debt, and differs 
from itin many respects. It is notsubject to protest and notice to indor- 
sers, or days of grace according tothe law merchant. Interest is not 
recovered on overdue interest; and the statute of limitations does 
not run against it until the principal is due. The holder of a note 
with interest payable annually loses no rights against the parties to 
it, whether makers or indorsers, by neglecting to demand it; and he 
has the election to do so, or wait and collect it all with the principal.”’ 

It is apparent that, in most jurisdictions, the purchaser of a note, 
bearing interest, payable at certain periods, is running a risk in tak- 
ing the note unless the installments of interest due up to the time 
of the purchase are shown to have been paid by proper indorsements 
on the note. If the interest has in fact been paid the purchaser is 
entitled to have it marked paid ontheinstrument. If it has not been 
paid the purchaser should, for his own protection, inquire into the 
reason of its not being paid and assure himself that the maker has 
no defense to the instrument. 

For, as stated, a failure on his part to make inquiry may result in 
rendering it impossible for him to recover on the note. The fact 
that interest was overdue at the time of the purchase may be taken 
into consideration, in conjunction with other circumstances, on the 
question of whether the purchaser had notice that the maker of the 
note had a defense thereto. 











PUBLICATIONS OF THE MONETARY COMMISSION. 


NHE National Monetary Commission continues to furnish material 
for the study of banking and currency methods abroad and at 
home. Among the most recent of these is a volume containing 

comprehensive statistics of the important features of reports of banks 
and of commercial movements in the United States; another gives the 
same for Great Britain, Germany and France; these cannot fail to be 
most useful in furnishing students of the subject with the basic facts for 
the examination and discussion thereof; nothing so complete, in such 
compact form, has ever been published. 

In addition, a handsome volume has appeared containing a series of 
elaborate diagrams graphically presenting the monetary statistics of the 
United States, serving as a complement to the greater part of the volume 


first mentioned. This also will prove very useful for the purpose of 


comparing the periodic fluctuations, not so readily perceived by scan- 
ning columns of figures. 

Less valuable, although not without interest, is a small volume 
giving an historical sketch of the inception and enactment of our national 
banking law. It appeals rather to the historian or the antiquary: it can 
hardly be of material assistance to those who are intent upon cur- 
rency and banking reform to-day to be told what motives actuated the 
legislators of fifty years ago; how many of them opposed and how many 
favored that law, and why; and who is entitled to credit for its enact- 
ment. What we need is material to illustrate how and why that law has 
operated to produce vicious conditions and disastrous results. 

Of even less value is the volume that followed, giving a long drawn- 
out history of the Paris Bourse or Stock Exchange, going into minute 
particulars to the extent of some 275 pages; whereas all that is of inter- 
est to us could have been told in 75 pages, and even that has no percep- 
tible connection with the problems before us. A similar treatise on the 
New York Stock Exchange would probably have developed topics that 
have a direct bearing upon our monetary questions; but that upon the 
French exchange has not the remotest. 

Prof. Johnson’s discussion of Canadian banking, upon the other 
hand, brings out some very pertinent points for our instruction. Canada 
comes nearer than any other country to being subject to about the same 
primary economic conditions that prevail in the United States; there is 
a large extent of territory and diverse interests; a new country with a 


large agricultural population; seasonal demands for currency at points 
far from the monetary centers. There is no central bank, but the 29 
existing banks co-operate in general so effectively, under a sound law, 
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that the results are practically as satisfactory as if the system were 
under central regulation. 

Then, for the purpose of meeting local needs, these institutions have 
among themselves established branches in every hamlet, so that facilities 
are afforded throughout the Dominion and with the greatest economy. 
Hence interest rates are far more uniform, geographically considered, 
and fluctuatevery little from one year’s end to another. Financial crises are 
practically unknown, and the only difficulties arise from the fairly close 
commercial relations with our own country. 

Canada never has an excessive currency supply and, on the other 
hand, never lacks for currency when needed; both of which occurrences 
are quite the regular thing with us. But then they have a system of 
genuine bank currency, furnishing real flexibility in volume. The 
banks there retire their currency when the need for it has passed; to 
keep it in circulation at such times and thus produce unwholesome in- 
flation, would be regarded the height of absurdity. Yet there is no 
legal restraint upon the banks; it is simply the result of a practice in- 
stilled by observation of sound currency banking methods and principles. 

Much of our trouble could be obviated if our national banks were to 
observe the same methods and principles, instead of producing inflation 
by keeping out the $700,000,000 of national notes at seasons when there 
is demand for not more than $500,000,000, the difference being just 
about the excess that brings about vicious conditions. Of course our 
law does not restrain this issue, but it does not compel it; the matter is 
entirely in the power of the bank officers, as in Canada; but note the 
different methods governing the business. 

It is an open question whether we shall derive much benefit from 
the volume dealing with State Banking before the Civil War, which is 
contributed by Prof. Davis R. Dewey. The history of “‘wild cat’’ 
banking is interesting as an exhibit of the extent to which the people 
of the several states allowed themselves to be fooled and cheated by 
reason of inadequate legal protection. But in those days when even 
Massachusetts permitted bank capital to be “’ paid in’’ with promissory 
notes, a bank was much more of a mystery than it is to-day; and while 
in some respects the defects inthe systems are to-day injurious, these 
are of a totally different character and much less readily observed by 
most of the people. It would be more profitable to analyze to-day’s de- 
fects, in order to point out to the people wherein they continue to toler- 
ate conditions that injure them. 

Some indirect benefit may be derived from a review of the Suffolk 
Bank system of redemptions; and even more may perhaps be gained 
by the rediscussion of the New York Safety Fund system, inasmuch 
as both these features have a bearing upon the question of permitting 
banks to issue notes on assets, with a guarantee fund, subject to special 
redemption requirements. Prof. Chaddock’s paper on the latter topic, 


included in this volume, gives us material to contrast a bond-deposit note 
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system with a safety-fund system, to the credit of the latter. Never- 
theless the practical value of this volume is less than its bulk would 
convey to the superficial observer. 

The laws of the United States relating to the finances are presented 
in one large volume, covering the period from 1778 to 1909; hence be- 
ginning with legislation of the Continental Congress under the Articles 
of Confederation, prior to the adoption of the Constitution. This is in- 
dispensable to the comprehensive study of the subject, since it furnishes 
the basis for the conditions as they developed. 

The volume separates the acts concerning banking, coinage, loans 
and currency, although many of them are “ omnibus’’ acts, including 
more than one of the subjects thus classified. Nevertheless the separa- 
tion is useful, in that it enables the more consecutive study of the sever- 
al subjects. 

In the nature of things the student must go over an immense amount 
of useless verbiage to arrive at the salient features. It would therefore 
be a most useful piece of work to have each of the subjects treated in 
chronological order quoting only the salient portion of each law, show- 
ing the inter-relations between them when one is necessarily connected 
with another. 

In addition, the statistics and other facts bearing upon the subjects 
should be printed side by side, in order to illustrate them, giving the 
reasons for the legislation. Otherwise there will appear many clauses in 
the laws which seem inexplicable without very considerable research. 

Thus, in each of the fields of study which the subdivision opens up, 
there are antecedent reasons for the adoption of a certain policy in leg- 
islation, which no one can possibly infer from the laws themselves,and 
not even always from the statistics. A case in point is the law of 1864, 
touching the speculation in gold during the Civil War, and the repeal 
of the law fourteen days later. It is important to know that within that 
short period the premium on gold rose enormously under the operation 
of the law, and that the premium fell as quickly after the repeal. 

It is true that many text books embody these facts in greater or less 
measure and, taken as a whole, one can find in those volumes all that is 
necessary, even if one must often make allowances for the bias of the 
writers, whose opinions are not always in agreement, nor consistent. 
Yet if a book of this kind were prepared by the Monetary Commission, 
devoted solely to facts, it would prove the very best work of that body. 

The publications and their utility to the country are to be discussed 
quite fully at a symposium to be held November 11th and 12th in New 
York City, under the direction of the Academy of Political Science, which 
nas close affiliations with Columbia University and a large, influential 
membership among economists and business men. The Chamber of 
Commerce and the Merchants’ Association of New York will co-operate. 

Senator Aldrich and members of the National Monetary Commission 
will attend and be accorded first place in the programme. The Currency 
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Commission of the American Bankers’ Association will be represented 
as well as many other commercial, banking and civic bodies, who have 
been asked to send delegates. 

This is a most important event in the history of our present move- 
ment for monetary reform. It was necessary that some body of men 
take the initiative in stirring up the subject, and probably no organiza- 
tion could have induced so large a number of other bodies to join it, as 
the Academy of Political Science, which cannot be charged with having 
an ulterior object in view in leading the agitation; it is to be commended 
for its action. 

It is to be expected that after this symposium,the material gathered by 
the Monetary Commission will be analyzed and the salient parts collated 
in order that the useful features may be brought together in a volume 
or two, which will contain all that is pertinent to the intelligent and 
comprehensive discussion of the question. In this manner the mass_of 
information may be made valuable. 





ACADEMY OF POLITICAL SCIENCE. 
PROGRAMME OF ANNUAL MEETING. 

A National Monetary Conference will be held on the occasion of the 
thirtieth annual meeting of the Academy of Political Science in New 
York on November 11 and 12 for the purpose of discussing the work of 
the National Monetary Commission. Senator Aldrich and the other 
members of the Commission will be guests of honor. The Chamber of 
Commerce and the Merchants’ Association of New York will co-operate 
with the Academy in this conference, and delegates will be present from 
the leading chambers of commerce and boards of trade throughout the 
country, and the attendance will represent the leading banking, commer- 
cial, industrial and professional interests in the United States. 

The conference is called, not to advocate a central bank or any other 
specific change in the present monetary system, and not in the interests 
of any one section of the country. The purpose is the consideration and 
discussion of the work of the National Monetary Commission, with a view 
to a more general understanding of the numerous valuable reports which 
the Commission have had prepared and published at great cost of labor 
and expense. There will be sessions on Friday morning and afternoon 
and Saturday morning. 

A volume will be published by the Academy immediately following 
the conference, containing the chief addresses and a series of papers by 


leading economists, lawyers, bankers and statesmen summarizing and 
criticising the published reports of the National Monetary Commission. 
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THE BILL OF LADING QUESTION. 


HE arrival in New York of a representative of the foreign bankers 
committee which has been considering the bill of lading question 
in London, has contributed not a little toward a better understand- 

ing on the subject. As it stood before, the foreigners appeared insistent 
that the Americans do something which the latter could not or would not 
undertake to do. 

Sir Edward Holden of the London City and Midland Bank, who is 
the delegate from abroad, has been shown quite conclusively that the 
bankers here are not merely obstinate about the matter. He was there- 
fore prepared to presenta compromise proposition, after much discussion, 
and this took the form of a surety company guarantee, which, it will be 
recalled, had been discussed during the summer and “* laid on the table.’’ 

It must be conceded that such a guarantee looks very much more 
reasonable than it did before the validation plan was adopted; and it is 
possible, with the validation in effective operation, to minimize the cost 
of the guaranty. The rate now proposed is about 6 cts. per bale of cotton 
exported, and the plan is to have one strongly capitalized corporation to 
undertake all of the business. 

As had been forecast in these pages, the foreign bankers were com- 
pelled to recede from their extreme position because it was clearly unten” 
able; and their clients—the cotton spinners, were much more concerned 
than any group of men on this side of the water in the results. 

It now appears, however, that this agreement between the foreign 
bankers and the New Yorkers, does not bring peace allround. The rep- 
resentatives of the cotton planters in the South, both among bankers and 
factors, have presented strong protests against this new guaranty plan. 
They regard it uncalled for and discriminative; as likely to mean a tax 
upon the business, which they will be called upon to pay. 

That the proposition is uncalled for cannot well be proven; a condition 
was developed that required correction in some manner; the validation plan 


‘furnished only partial correction. Untilthe root of the evil is reached in 


some other manner,there is need for some further safeguard. Asatempor- 
ary makeshiftthe guaranty plan would serve; andinthe nature of things 
it will become applicable to bills of lading for commodities other than 
cotton, if found workable, so that the alleged discrimination would dis- 
appear. ° 


It is not at all demonstrated, moreover, that the small additional ex- 
pense put upon the business will be taxed upon the sellers. In fact the 
conditions will in all probability so adjust themselves that the buyers 
will have to assume the charge. This is in fact quite logical, and it is 
only necessary that those who handle the business on this side shall show 
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their ingenuity to assure the placing of the charge where it should be. 

Meanwhile it is to be borne in mind that if the subject is properly 
handled, the results will be such that the guaranty plan need be only a 
temporary device. 

In order that there might be no delay due to the fact that it would 
require some time to organize the special guaranty company, Sir Ed- 
ward Holden urged his foreign colleagues to continue the former me- 
thods of doing business until December 31st next. 

The plan thus devised left the surety companies in the United States 
without any share in the business; their officers concluded that this was 
an unsatisfactory situation for them and after consultation they deter- 
mined to offer to guarantee the bills at the rate of 6 cents per bale, a 
decided reduction from their former offers. This will now receive due 
consideration. 

At all events the financing of the present crop is provided for and 
both consumers and producers may breathe easier as to the near future. 

There should be placed on record as representing unprejudiced 
Southern opinion on the whole subject, the following extracts from a 
circular letter of one of the Texas cotton firms: 

*“ We are ashamed to admit that it is almost a national disgrace that 
those responsible for this condition of affairs (the cotton bill frauds) 
have not been brought to the bar of justice, and it certainly reflects no 
credit upon our laws, our courts, our executives and our cotton ex- 
changes that some of the guilty parties still enjoy freedom from 
prosecution. 

“It is a blot upon the record of our commerce that fortunes of good 
English and European tirms have been swept aside by fraud traceable 
to our own shores, and no punishment meted out to the guilty parties 
for it. We cannot repair the financial loss, but we should at least take 
some action to show the world that we stand for what is right. For the 
punishment of small offenders—such, for instance, as a negro stealing a 
seven-dollar mule, three years’ imprisonment, or a year’s servitude to 
some poor wretch pursued by reverses, stealing a ham—our laws appear 
to be very effective; but in the punishment of big offenders we have a 
lot to learn and to accomplish.”’ 

This is the point of view from which European bankers naturally re- 
gard the question. Is there not some justification ? 

It is encouraging to note that the Bankers’ Association has continued 
the committee having charge of this subject; the work is by no means 
finished and no body of men could handle it to better advantage than 
those who have been devoting their time and energies to it. 

The proposed federal law is, it will be remembered, stil pending in 
the Senate; and if active work is done this winter, it can be passed, with 


such improvements as good sense may dictate. The Senate will prove 
willing if properly admonished. 








TH ENEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. CONSIDERATION OF NEGOTIABLE INSTRUMENTS (Continued). 


EFORE adoption of the Negotiable Instruments Law, it was the 
B law in New York that accommodation makers or indorsers of ne- 
gotiable paper were not liable toa holder thereof where same had 
been fraudulently diverted from the purpose for which it was 
made or the indorsement given, and holder had received it solely as 
collateral security for an antecedent debt. In other words the ac- 
commodation party had the right to impose such condition upon his 
obligation as he saw fit, and was not made liable outside the terms of 
his engagement except for the benefit of a bona fide holder who parted 
with value and was misled to his prejudice. In Sutherland v. Mead, 
80 N. Y. App. Div. 103, (1903), the argument was advanced that sec- 
tion 51 of the Negotiable Instruments Law had changed the rule in 
this respect, claiming that under ita pre-existing indebtedness is a 
good consideration for a promissory note and renders the holder there- 
of a holder for value of a note taken as security fur the pre-existing 
debt, as against accommodation indorsers, even though the note has 
been fraudulently diverted from the purpose for which it was given, 
and the indorsers have received no value. 

The factsinvolved inthe Sutherland case were these. One Palleske 
was indebted to Mead and Taft on a promissory note for $1,000. 
He asked them to accept the note of Deshong in payment and they re- 
fused. They, however, indorsed Deshong’s note and told Palleske 
to get it discounted and bring the proceeds tothem. Palleske owed 
Sutherland $3,000, and, instead of discounting the note, he transferred 
it to Sutherland, who paid him $150 and held the note as collateral to 
Palleske’s debt. Sutherland, the holder, sued Mead and Taft the ac- 
commodation indorsers. It was held that the accommodation indors- 
ers were not liable beyond the $150 paid by Sutherland in cash. 

It was pointed out by the court that section 51 did not in any wise 
change the law in New York. It was always law in that state that a 
consideration sufficient to support a simple contract was sufficient to 
support a negotiable instrument; that an antecedent or pre-existing 
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debt constituted value and was a sufficient consideration for an instru- 
ment, negotiable or otherwise, as between the parties thereto, and 
that the actual payment and discharge of a pre-existing debt consti- 
tuted the same a valuable consideration for the transfer of commer- 
cial paper and shut off prior equities existing against it. Section 91 
defines a holder in due course to be one who, among otherthings, gives 
value and is without notice of any defect in the title of the person 
from whom he receives the instrument. And section 94 declares that 
a title is defective where an instrument is obtained by fraud, duress, 
fear, or other unlawful means, or for an illegal consideration, or where 
the instrument is negotiated in breach of faith. The court regarded 
it as evident from these and other provisions of the statute that the 
Legislature, in enacting the Negotiable Instruments Law, did not in- 
tend to wipe out the defenses to a promissory note where the same 
had been procured by fraud, or where the indorsement had been 
given for a specific purpose, and a fraudulent diversion of the paper 
had been had. Said the court: ‘‘If the holder took the same with 
notice of such facts, or circumstances as charged him with notice, or 
if he parted with no value, it constitutes a good defense to such note.” 
The court then argued that,‘* as the definition of value for a prom- 
issory note has not added anything to the law upon that subject be- 
yond such as was previously recognized, we ought not to conclude 
that the Legislature intended to change the rule with respect there- 
to nor to permit frauds to be perpetrated thereunder. When the Leg- 
islature defines a defective title it states in express terms that a fraud- 
ulent diversion is such. All of these sections can be harmonized 
in their entirety without any subtle refinement of reasoning by con- 
struing § 51 to mean that to constitute an antecedent or pre-existing 
debt a valuable consideration in support of a promissory note, that 
had been fraudulently diverted, as valid in the hands of a bona fide 
holder, the latter must have cancelled and in legal effect paid and 
discharged the antecedent or pre-existing debt. By still holding the 
debt he in fact parts with no value. It was not intended thereby 
that, where a debt continued to remain in existence and enforcible 
as such, and the note is taken as collateral security for its payment, 
such debt undischarged constitutes a valuable consideration, or the 
holder of the note one in due course as against the accommodation 
maker or indorser, who has been defrauded by the negotiation of the 
instrument. Weare not to impute to the Legislature an intent to 
change a rule of law which has existed in uniform course of en- 
forcement for over three-quarters of a century without a clear and 
unequivocal expression so to do.” 

The court further said: ‘*We may take judicial notice that the 
commission appointed to revise and certify the statutes was created 
in the main to certify the existing laws and not make new rules; and 
certainly it was never intended that settled usages in respect of com- 
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mercial paper, founded upon decisions covering a period of eighty 
years and uniform in application, should be overthrown in the con- 
struction of ambiguous and obscure expressions used by such a body.”’ 

In Harris v. Fowler, 110 N. Y. Supp. 987 (1908), the defendant 
made his accommodation check for $135in favor of aman named Clarke, 
to be applied toa particular purpose. Clarke did not apply the check 
in accordance with the understanding between himself and the de- 
fendant, but, instead, used it to make a payment on account of a pre- 
existing indebtedness of $411 which he owed to the plaintiff. At the 
same time Clarke got the plaintiff’s check for $70, which the plain- 
tiff owed Clarke for services. The $70 check was paid, but, when 
the plaintiff presented the check for $135, payment had been stopped 
by the defendant. The defendant claimed that the check was an 
accommodation one which had been diverted from the purpose for 
which it was given and had been taken by the plaintiff on account of 
a pre-existing debt, and that therefore the plaintiff was not a dona 
fide holder for value, even though he did not know of the accommo- 
dation or of the conversion. Citing the Sutherland case the court 
said that § 51 ‘‘ must be construed to mean that in order to constitute 
value, which will support an action against an accommodation maker 
of a check which has been fraudulently diverted, the antecedent debt 
must have been cancelled and discharged on the acceptance of the 
check, or the time of payment extended. The creditor must have 
parted with something, either the debt itself or the right to sue upon 
it for some determinate period, by the extension of the time of pay- 
ment.” 

On the authority of the Sutherland case it was held in Bank of 
America v. Waydell, 92 N. Y. Supp. 666 (1905), that an indebtedness 
existing in favor of a bank against the forwarder of a draft for col- 
lection does not constitute the bank a holder of the draft for value 
under section 5], in such sense as to entitle the bank to retain the 
draft as against the true owner, where the bank does not discharge 
or deal with the indebtedness in any way on the faith of the draft, 
and the draft is not yet due and cannot be credited to the forwarder, 
or applied on his indebtedness. 

The construction of this section of the Negotiable Instruments 
Law adopted by the New York courts is not favored in the United 
States courts. The question came up in the case of Trust Company 
of St. Louis County v. Markee, 179 Fed. Rep. 764, decided by the 
United States Circuit Court for the Eastern District of Pennsylvania 
in June, 1910. 

The facts therein involved are as follows: On July 26th, 1906, 
the plaintiff discounted a note of $25,000 for the St. Louis, Webster 
& Valley Park Railway Company. The note was signed by the rail- 
way company and by three other persons, and was accompanied by 
$50,000 of the company’s bonds as collateral. It was due January 26, 
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1907, and contained the provisions that are usual in such obligations 
—among them the provision that the makers should give further 
security under certain conditions. In addition tothe railway bonds, 
the plaintiff held what purported to bea written obligation of the Allis- 
Chalmers Company guaranteeing the payment of the note. When 
the note fell due the Allis-Chalmers Company denied its liability on 
the guaranty, asserting that the writing waswithoutauthority. There- 
upon a conference was held between the plaintiff and the officers of 
the railway company; and, in consequence of the plaintiff's demand, 
the note in suit, accompanied by other bonds of the railway company, 
was pledged as further collateral for the original note. The de- 
fendants are accommodation indorsers, and, so far as Reyburn is con- 
cerned, his indorsement was given ‘‘ under an agreement that [the 
note] was to be used or given to the Allis-Chalmers Company’’—to 
use his own language on the witness stand. But the note was deliver- 
ed by him to the proper officers of the railway company, and was pledg- 
ed by them without communicating this agreement to the plaintiff, 
ind with no knowledge on its part thereof. The pledge was made in 
January, 1907, several months before the due date of the note. 

The court, without going into detail as to what it considered a 
sufficient consideration under section 51,in a case such as this,decided 
that that section,together with section 53, which makes a holder, hav- 
ing a lien upon an instrument, a holder for value to the extent of his 
lien, entitled the plaintiff to recover. 

Here is a case in which a negotiable instrument was negotiated in 
violation of an understanding between the maker and the accommoda- 
tion indorser, and given as collateral for a pre-existing debt, where 
it was held that the accommodation indorser was liable, such holding 
being directly contrary to the construction which the New York courts 
have placed on the statute. 

One of the most recent constructions of this section is found in 
the case of Campbell v. Fourth National Bank of Cincinnati, Ky., 126 
S. W. Rep. 114, which case may be seenin the June, 1910, number of 
the Banxinc Law JourRNAL at page 507. It appeared that a customer 
of the plaintiff bank wished more time in which to pay a note which 
the bank had discounted for him. He produced three notes made 
by the defendant. These the plaintiff bank discounted and the pro- 
ceeds were credited on the original note, which was subsequently 
fully paid by the customer. The bank, however, retained posses- 
sion of the original note. The defense to the three notes was fraud. 
It was held that the bank could recover. There was some uncer- 
tainty as to how the transaction was handled, but it was held that the 
bank was a holder for value in anyevent. If it cancelled the debt 
and simply retained the original note for the maker, it was a pur- 
chaser for value of the three notes within section 51. If it took the 
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three notes as collateral security for the original note, it had a lien 
within the meaning of section 53 and was a holder for value to the ex- 
tent of the lien. 

A similar case is that of Payne v. Zell, 98 Va. 294 (1900). The 
writing sued on was a promissory note, made by the defendant and 
transferred by the payee tothe plaintiff. At the time the payee was 
indebted to the plaintiff in the sum of $1,575. Whether the plaintiff 
accepted the note as payment on account of, or as security for, the 
indebtedness was not clear from the evidence. But it was held to be 
immaterial, as in either case the plaintiff was a holder for value. If 
not under section 51, he was a holder for value under section 53, 
under which any person, to whom a negotiable security is pledged as 
collateral, is a holder for value tothe amount due him. This section 
is wordedas follows: ‘‘ Where the holder hasa lien onthe instrument, 
arising either from contract, or by implication of law, he is deemed a 
holder for value to the extent of his lien.” The Sutherland case 
does not refer to section 53, although it would seem to be applicable 
in that case if it is properly applied to the last two decisions. 

Briefly, the situation with reference to section 51 isthis: Inthe 
hands of any holder other than a holder in due course, or one who 
derives his title from a holder in due course, a negotiable instrument 
is subject to defenses which might be interposed between the origi- 
nal parties, defenses such as, fraud, duress, illegal consideration, etc. 
When the party sued has such a defense, it devolves upon the holder 
to show that he is a holder in due course, orclaims under such a holder 
and is not himself a party to any fraud affecting the instrument. One 
of the essential characteristics of a holder in due course is the giving 
of value for the instrument. And value is defined by the section of 
the Negotiable Instruments Law under discussion, above quoted. 
This definition not being as clear as it might have been, it has rested 
with the courts to declare its meaning. The decisions construing 
this section, unfortunately, do not hang well together. 

It has been held that the surrender of a note, negotiable or other- 
wise, the forbearance to sue, or the cancellation of a debt, are all suf- 
ficient as a consideration and constitute the holdera holder for value. 
But, if a note is given for an antecedent or pre-existing indebted- 
ness, the taker must part with the debt or with the right to sue upon 
it for a period of time. In Mohlman v. McKane, 60 N. Y. App. 
Div. 546, it was held that the acceptance of a note payable at a 
future date in payment for an existing debt amounted to a forbear- 
ance to sue until the maturity of the note and constituted value, 
and in this case it was said that receiving a note as security for a 
debt constitutes consideration for the note. In Roseman v. Ma- 
honey, 86 N. Y. App. Div. 377, where it appeared that the note 
was payable at a future date, it was held that the holder could not 
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recover because there was no evidence that he had relinquished his 
right to sue upon the debt for which the note was given. Thus we 
have two cases, both in New York, based on substantially identical 
facts, decided differently. 

Where a note, payable at a future date, is given for a debt, it is 
difficult to see what better evidence can be given that the creditor 
has relinquished his right to sue, until the maturity of the note, than 
evidence that he received the note so dated. 

Where an accommodation maker or indorser is defrauded by the 
negotiation of an instrument it is held in New York that the holder 
cannot show himself to be a holder for value by establishing merely 
that he received it for a pre-existing indebtedness. He must show 
that the debt was canceled and in legal effect paid and discharged. 
It seems logical enough that value,in the matter of proving considera- 
tion for a negotiable instrument, ought to have the same definition 
no matter what the circumstances may be. If the holder of a note, 
negotiated in fraud of an accommodation indorser or maker (or ob- 
tained by fraud), in order to show that he is a holder for value, must 
show that the debt for which he took it was cancelled and in legal 
effect paid, then it is difficult to see why he should not be put to the 
same proof in a case where a fraudulent diversion of the instrument 
isnot involved. In at least one decision outside of New York, where 
the defense to an action on a note was fraud, it was held that if the 
holder could not show that the pre-existing indebtedness, for which 
the note was given, had been cancelled, he might be a holder for value 
to the extent of his lien on the note under section 53. 

And, in deciding that one, who takes a negotiable instrument for 
a pre-existing indebtedness, cannot show himself to be a holder for 
value as against an accommodation party, where the instrument was 
negotiatedin fraud of the accommodation party, unless such holder can 
show that he cancelled or relinquished the debt, the New York courts 
have apparently lost sight of section 53, which declares that a holder 
who has a lien on an instrument is a holder for value to the extent of 
his lien. 

The argument advanced by the New York court is that the leg- 
islature could never have intended, in enacting the Negotiable In- 
struments Law, to upset a rule which had existed for eighty years. 
The statute itself indicates clearly enough that that is just what the 
legislature did intendtodo. It would be interesting to see a statute, 
as comprehensive as the Negotiable Instruments Law, which could be 
enacted in thirty-six states and not interfere in some of those jurisdic- 
tions with one or more time honored rules of law. 

















This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





NEW YORK PRIVATE BANKING LAW UNCONSTITU- 
TIONAL. 


Lee v. O'Malley, et al., Supreme Court, New York County,Special Term, Part 1., October, 1910. N.Y.Law 
Journal, October 13, 1910. 


The recently passed New York private banking law, requiring private bankers, 
who receive deposits averaging less than $500 to deposit $10,000 in cash or securities 
with the Comptroller, and to file a surety company bond for a sum between $10,000 
and $50,000, to be fixed by the Comptroller, as a prerequisite to the right to carry on 
their business, and which makes it optional with the Comptroller to issue a license, 
even after these conditions have been complied with, is unconstitutional. 

Biyur, J]. This is an application for an injunction against the offi- 
cials of the State and city to restrain the enforcement of Laws 1910, 
chapter 348, being an amendment to the General Business Law in 
relation to private banking. 

This act provides that no person shall engage in the business of 
‘receiving deposits of money for safekeeping or for the purpose of 
transmission to another, or for any other purpose,” without having 
theretofore procured a license (sec. 25). The transaction of business 
without such license or in violation of any of the provisions of the 
act is made a misdemeanor (secs. 27 and 29f). There is a further 
penalty of $100 per day for failure to make the reports required (sec. 
29). Persons subject to its provisions are also required to furnish 
quarterly statements to the State Comptroller. The license, for 
which there is a fee of $50, does not issue automatically, but is 
granted only in the discretion of the comptroller. Asa prerequisite 
the applicant is required to file a statement of his assets and liabili- 
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ties, to deposit $10,000 either in cash or securities, and to furnish a 
bond in an amount of from $10,000 to $50,000, as may be fixed by the 
comptroller. 

Section 29d of the act exempts from its provisions five classes, 
with the first three of which, however, we are not at the moment 
concerned. The fourth class exempted comprises private bankers 
‘twhere the average amount of each sum received on deposit or for 
transmission in the ordinary course of business during the fiscal year 
preceding shall not be less than $500.” 

The fifth class consists of private bankers who file with the comp- 
troller a bond in the sum of $100,000 in cities of the first class or of 
$50,000 elsewhere. 

The injunction is sought on the ground that the act is unconstitu- 
tional, eight separate reasons for that claim being put forward. 
Practically all the serious objections may be summed up in the conten- 
tion that the act violates section 1 of the Fourteenth Amendment of 
the Constitution of the United States in that it deprives persons of 
their property without due process of law and denies them the 
equal protection of the laws. More specifically it is urged that the 
act exceeds the police power of the State and that it imposes unequal 
conditions and creates arbitrary classification. It is pointed out also 
that the discretion granted to the State Comptroller to issue or with- 
hold the license is arbitrary and therefore unconstitutional. 

It can hardly be doubted, at the present time, that the business 
of banking is of such nature as to warrant its regulation by the State 
under the general police power (Attorney General v. Utica Insur- 
ance Co., 2 Johnson’s Chancery, 375; Same v. Same, 15 Johnson, 358; 
Curtis v. Leavitt, 15 N. Y., 925; and a long line of cases in other 
states ending with the recent decisions of Weed v. Bergh, 124 N. W. 
Rep. 664, Wis., and McLaren v. State, 124 N. W. Rep. 667, Wis.) 

We come, then, to the question of classification. In the first place, 
it is to be noted that the statute distinguishes between persons of 
different degrees of wealth in that the conduct of this business is re- 
stricted substantially to persons who have a minimum of $20,000 
rather than to persons of approved probity or sound judgment, and 
that a person who can procure a bond of $100,000 may remove him- 
self entirely from the restraints of the act. This is a novel standard 
in our legislation. 

‘* A classification in order to be relieved from the reach of the 
equality clause of the Fourteenth Amendment must be upon some 
reasonable ground—some difference which bears a just and proper 
relation to the attempted classification—and is not a mere arbitrary 
selection (Gulf, Colo. & S. F. RR. v. Ellis, 165 U. S., 150, 165). 

This rule is subject to the limitation laid down by Judge Vann in 
People ex rel. Farrington v. Mensching (187 N. Y.) where, at page 
16, he says: ‘‘By this we do not understand that great court to mean 
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that the relation must necessarily be ‘ reasonable and proper’ accord- 
ing to the judgment of reviewing judges, but that the court must be 
able to see that legislators could regard it as reasonable and proper 
without doing violence tocommon sense. In other words, there must 
be enough reason for it to support an argument, even if the reason 
is unsound.” 

I have not been referred to any case in which a classification 
based solely on degrees of wealth has been held valid; but I can see 
that, from certain points of view, in the banking business, as for 
example in considering ability to issue credits, the possession of 
wealth may be regarded as some guarantee of responsibility and 
stability. Still in the last analysis, it is the integrity and sound 
business judgment of the banker which affords to a mere depositor 
the assurance of the safety of his funds. 

My doubts as to the validity of this provision have been somewhat 
weakened, though not entirely removed, by an expression of opin- 
ion (mere obiter, though it be), of the Court of Appeals in Musco v. 
United Surety Co. (196 N. Y., 459, 466). The court there says: ‘‘It 
is quite probable, that 7/ necessary, we could find sufficient reason to 
justify the Legislature in distinguishing between transatlantic steam- 
ship companies a/most necessarily possessing large capital and credit 
and individuals of the class to which appellant belongs which fre- 
quently may be expected to be without either.”” This was said with 
reference to the ‘‘Wells Law” (L. 1907, ch. 185), which required a 
bond to be given by any person engaged in the business of selling 
transportation tickets in conjunction with receiving deposits of money 
for the purpose of transmission to foreign countries, and to the ex- 
emption from the provisions of that act, of ‘‘drafts, money orders 
and travelers’ checks issued by transatlantic steamship companies or 
their authorized agents.”” While this case was apparently decided 
primarily on the ground that the defendant, having voluntarily given 
the bond, thereby waived any objections to the constitutionality of 
the requirements, I attach due weight to the opinion of this high 
tribunal in commenting upon the propriety of a classification based 
on relative amounts of capital. 

But I find far greater difficulty in reconciling with the test estab- 
lished by the Federal Supreme Court that provision of the present 
statute which limits its application to those bankers whose clients’ de- 
posits are of an annual average of less than $500. There is nothing 
to which my attention has been called in the report of the immigra- 
tion commission (which inspired this legislation) which directly war- 
tants this distinction. It is sought to be justified by the learned 
counsel for the defendants on the theory that the persons found to 
have been subject to the abuse aimed at by the statute are largely 
recently arrived immigrants, persons of modest means, i. e., with 
general deposits averaging less than $500 annually, who are less likely 
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to be able adequately to protect their own interests than would be 
persons who make or have larger deposits. This argument, however, 
strikes me as one not based on any substantial distinction, sound or 
unsound. Merely because the commission has found that a number 
of small bankers have absconded with the funds intrusted to them by 
modest depositors it does not follow that bankers may be lawfully 
classified under a State statute according to the annual average of in- 
dividual deposits, and those enjoying large deposits be relieved from 
making public the details of their business and from the other pre- 
sumably wisely imposed burdens of the act. Moreover, though this 
may be of minor importance, it is quite evident that a person may 
have a small deposit with a number of bankers. Finally, I neither 
find in the report of the commission nor in my own experience evidence 
that depositors of small sumsare less intelligent,able or zealous in pro- 
tecting their interests than are other depositors. My impressions are 
rather to the contrary. 

I have the highest appreciation for the good intentions and bene- 
ficent motives of the promoters and framers of this legislation, but 
in respect of the particular provision now under discussion I believe 
that the reasoning advanced for the classification is too speculative, 
and the classification itself too adventitious to meet the test of consti- 
tutionality hereinabove set forth. 

Moreover, relief ishere sought by a plaintiff who isa ‘* curb brok- 
er.” It is true that defendants do not concede in so many words that 
the statute covers his case; but the plaintiff so alleges and it is not 
denied, and the argument has proceeded before me on the theory 
that the provisions of the act doindeed cover his business. None of 
the facts adduced by the commission of immigration in its report, 
none of the considerations relating to inexperienced foreigners re- 
cently arrived, and none of the many other distinctions which cor- 
rectly or incorrectly are attributedto immigrant depositors with priv- 
ate bankers have any relation to customers of brokers. Confining 
myself, therefore, strictly to the merits of the application now be- 
fore me, Iam compelled to hold that there is no reason, sound or 
unsound, for imposing upon brokers a requirement of wealth or a 
classification based upon the amount of the average annual depos- 
its of their customers. 

I believe, too, that plaintiff’s objection that the act invests the 
comptroller with a purely arbitrary discretion is good. The language 
of the act (sec. 25) is: ‘‘ After notice of the application shall have 
been so posted for a period of two weeks, he (the comptroller) may, 
in his discretion, approve or disapprove the application.” 

It must be conceded, of course, as was done in Lieberman v. Van 
de Carr by the Appellate Division of this court (81 App. Div. 128), by 
the Court of Appeals (175 N. Y., 440), and by the Supreme Court of 
the United States (199 U. S., 552, 560), that the Legislature may prop- 
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erly give ‘‘ administrative discretion to local boards to grant or with- 
hold licenses or permits to carry on trades or occupations or perform 
acts which are properly the subject of regulation in the exercise of 
the reserved power of the State to protect the health and safety 
of its people;”’ and ‘‘that it is presumed that public officials will dis- 
charge their duties honestly and in accordance with the rules of law,” 
and that the delegation of such power to an individual has been sus- 
tained in Wilson v. Eureka City (173 U. S. 32) and Gundling v. Chicago 
(177 U. S., 183). Butif I understand the principle and interpret cor- 
rectly the views of the Supreme Court expressed in Yick Wo v. Hop- 
kins (118 U. S., 356), there must be in the act which confers the dis- 
cretion or in the general character of the legislation, or at least in 
its history, some indication of the test or standard by which the dis- 
cretion of the officer is to be exercised or controlled. It is true 
that in the case of Yick Wo the court was evidently somewhat influ- 
enced by the fact that the administration of the ordinance in respect 
of Chinese laundries was arbitrarily and clearly designed to discrim- 
inate against the Chinese; but the court did not fail to condemn the 
character of the ordinance itself in that it failed to point out any test 
as to the competency of the persons applying fora license or the prop- 
riety of the place selected for carrying on the business. It cites with 
approval City of Baltimore v. Radecke (49 Maryland, 217), where 
the Court of Appeals of Maryland said: *‘It (the ordinance) lays 
down no rules by which its zmpartial execution can be secured or par- 
tiality or oppression prevented.”’ 

All these considerations, I think, are again emphasized by the 
fact that the act now under discussion covers the case of the plaintiff, 
a broker; and the emphasis is increased, or, tosay the least, no aidis 
lent toward findinga standard by section 29e of the act, which reads: 

‘*Nothing inthis article contained shall be construed torequire the 
comptroller to make any inquiry or examination as to the responsi- 
bility or solvency of any applicant for a license or of any licensee 
hereunder.” 

It has occurred to me that it might be urged that the infirmity of 
the act, in so far as its terms cover the business of brokerage and like 
occupants, might be removed by the elimination of the words, ‘‘or 
for any other purpose” after the phrase ‘‘receiving deposits of money 
for safekeeping or for the purpose of transmission to another.”’ But 
on the one hand, the courts cannot amend legislation by limitirg its 
scope through the elimination of one or more classes which it plainly 
described; nor, even if we could hold the act constitutional as to 
bankers and treat its provisions as to other occupations as separable, 
is there anything in the record before me to warrant the conclusion 
that the phrase without its obnoxious extension would be sufficiently 
descriptive of any one class which the Legislature may have had in 
mind. Motion granted. 
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RIGHT OF INDORSEE TO COLLECT ON CHECK DE- 
POSITED FOR COLLECTION. 


United States National Bank v. Amalgamated Sugar Co., United States Circuit Court (Oreg.), May 16, 1910. 
179 Fed. Rep. 718. 


The defendant company drew a check to its own order, and indorsed it without 
restriction for credit in a bank, which was insolvent at the time though that fact was 
not generally known. The insolvent bank indorsed the check to the order of the 
plaintiff bank and the latter paid out the amount on drafts of the insolvent bank be- 


fore notice of the insolvency. {It was held that the plaintiff was entitled to recover 
on the check. 


At Law. Action by the United States National Bank against the 
Amalgamated Sugar Company. Judgment for plaintiff. 

Bean, District Judge. Action on a check. The defendant is a 
Utah corporation, carrying on businessin this state. For convenience 
it kept an account at the Farmers & Traders’ National Bank of La 
Grande. On October 1, 1908, it drew a check on the First National 
Bank of Ogden, Utah, for $4,000, payable to itself, and on the 5th de- 
posited same with La Grande Bank, using a deposit tag which had the 
following conditions printed on it: 

‘*Items listed hereon are taken at owner's risk until we have reduced to our 
own possession the funds received by usin settlement thereof, and credits or remit- 
tances made by us therefor are subject to revocation until we have received actual 
final payment. Mediums of collection employed are your agents, and we assume 
no responsibility for their neglect, default or failure. In making this deposit, the 
depositor expressly assents to the foregoing conditions.” 

The check, however, was indorsed by the defendant: 

‘* Pay to the order of the Farmers & Traders’ National Bank.” 

The La Grande Bank was insolvent at the time; but that fact was 
not known to either the plaintiff or defendant, or to the general pub- 
lic. On receipt of the check, the La Grande Bank credited defendant’s 
account with the amount thereof, which credit, however, was never 
used, and on the same day indorsed the check, ‘‘ Pay to any bank or 
banker,” and forwarded it, with other items, to the plaintiff, its cor- 
respondent at Portland, ‘‘ for collection and credit.”’ 

The La Grande Bank had opened an account with plaintiff in the 
fall of 1907, without any special agreement, however, between the 
two banks, except as is to be inferred from the course of business be- 
tween them. It was the custom for the La Grande Bank to forward 
to plaintiff from time to time items for collection and credit, and for 
plaintiff to credit such items tothe LaGrande Bank upon their receipt, 
and to advance money to or pay drafts of the La Grande Bank upon 
the faith of such credit prior to the actual collection of the paper. 
From the time the account of the La Grande Bank was opened, plain- 
tiff used a deposit tag for its general customers which, among other 
things, provided that on receiving paper payable elsewhere than in 
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Portland it assumed no responsibility for the failure of any of its col- 
lecting agents, and should only be held liable when the proceeds in 
actual funds or solvent credits shall have come into its possession. 

This tag, however, was never used by the La Grande Bank in any 
of its transactions with plaintiff. The check in controversy was re- 
ceived by plaintiff on the 8th day of October, and immediately cred- 
ited to the account of the La Grande Bank, and forwarded through the 
usual channels for collection. It reached the First National Bank of 
Ogden on October 12th, on which day the La Grande Bank suspended. 
Defendant, learning of such suspension, stopped payment on the check, 
and it was charged back, according to the usual custom of bankers, 
until it again reached plaintiff. Meanwhile, however, and prior to re- 
ceiving notice of the insolvency of the La Grande Bank, and without 
any knowledge of defendant’s ownership of the check, or the condi- 
tions upon which it had been received by the La Grande Bank, unless 
it is to be inferred from the fact that that bank forwarded the check 
to it for collection and credit, the plaintiff, on the faith of the check 
and according to the usual course of business between it and the La 
Grande Bank, cashed drafts of the latter for the full amount of the 
check together with the subsequent credits, so that at the time it re- 
ceived notice of the insolvency of the La Grande Bank, and that the 
payment of the check had been stopped, the La Grande Bank hada 
credit with it of only $9.85. 

Upon these facts, I think the plaintiff is entitled to judgment. If 
it be conceded that the La Grande Bank was a mere collecting agent, 
plaintiff had no knowledge of that fact. The indorsement of thecheck 
by defendant to the La Grande Bank was unrestricted. It thereby 
became the apparent owner, and could pass good title to a subsequent 
holder in due course, for value, and without notice. It forwarded 
the caeck to plaintiff with an unrestricted indorsement thereon. Plain- 
tiff, without notice or knowledge of defendant’s title, or the insolvency 
of the La Grande Bank, advanced money and paid drafts of the La 
Grande Bank, drawn on it in the usual course of business, to the full 
amount of the check, relying on the apparent ownership. Defendant 
could have given notice of its title by indorsing the check to the La 
Grande Bank ‘‘for collection.” It chose, however, to give an unre- 
stricted indorsement, and thus permitted the paper to pass out into 
the channels of trade as apparently the property of the La Grande 
Bankand must abide the consequences. The facts that the check was 
forwarded by the La Grande Bank to plaintiff for ‘‘collection and 
credit,’ that it has not been collected, and that plaintiff, according 
to the custom of bankers, could charge it back to the La Grande Bank, 
are immaterial. 

The question is, whether the plaintiff had a right to treat the La 
Grande Bank as the owner of the check and pay its drafts on the faith 
of such ownership. It certainly had that right, because the check 
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had been indorsed without restriction bytheapparentowner. Having 
mide advances thereon to the amount of the check in good faith, with- 
out knowledge of defendant's title, plaintiff is entitled to collect it. 


NEGOTIABILITY. 


Klots Throwing Co. v. Manufacturers’ Commercial Co., United States Circuit Court of Appeals, June 
14, 1910. 179 Fed. Rep. 813. 


A note which is expressly made subject to the terms of an existing or contempora- 
neous contract is not negotiable. 





Action by the Manufacturers’ Commercial Company against the 
Klots Throwing Company. Judgment for plaintiff, and defendant 
brings error. Reversed. 

Writ of error to review a judgment entered upon a verdict directed 
by the court in favor of the defendant in error who was the plaintiff 
below. In the following statement and opinion the parties are desig- 
nated as in the Circuit Court. 

The action was brought to recover upon the following note: 

> $3,166. New York, January 15, 1906. 
Six months after date we promise to pay to the order : 
: of Regenerated Cold Air Co., thirty-one hundred and : 
: sixty-six no-ro0 dollars at 487 Broadway, N. Y., with : 
: interest at 6 % per annum. 
Value recewed, subject to terms of contract between : 

maker and payee of Oct. 25, 1905. 
No. —. Due July 15, 1906. Klots Throwing Co., 
H. D. Klots, President. 


The complaint alleged that the note had been indorsed and assigned 
by said Regenerated Cold Air Company to the plaintiff which was 
the lawful owner and holder thereof. The answer alleged, among 
other things, that said Regenerated Cold Air Company had failed to 
perform its part of the agreement referred to in the note, and set up 
by way of counterclaim a demand for damages for such nonperform- 
ance. Upon the trial the court ruled that the note was a negotiable 
instrument, basing its decision upon the opinion of this court reported 
in 170 Fed. 311, 95 C. C. A. 203, reversing a judgment in the case sus- 
taining ademurrertothecomplaint. Consequently the court further 
ruled that the defendant was not entitled to establish defenses avail- 
able as against the payee of the note, and directed a verdict for full 
amount thereof. 


Noyes, Circuit Judge (after stating the facts as above). The trial 
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judge misapprehended our former opinion in this case. We did not 
hold that the note in question was a negotiable note. We merely held 
that whether it was negotiable or not its indorsement and assignment 
gave the plaintiff the right to recover thereon. If the note were ne- 
gotiable the plaintiff would recover as indorsee; if nonnegotiable, as 
assignee. It was unnecessary to determine the question of negotiabil- 
ity. The case as now presented turns upon this question of negotia- 
bility. If the note were negotiable the trial court properly directed 
a verdict for the indorsee, for the defendant was not entitled to es- 
tablish against it the defenses offered. If, on the other hand, the note 
were nonnegotiable, the action of the court was manifestly erroneous. 

In examining the question of negotiability, it is important to rec- 
ognize at the outset the distinction between it and any question of 
pleading. The plaintiff throughout its brief insists that because a 
note contains no conditions precedent, performance of which must 
be alleged in suing upon it, it is a negotiable instrument. But this 
conclusion does not follow. The conclusion which does follow is 
that the plaintiff, upon proving the note, is entitled to recover the full 
amount thereof in the absence of defenses established by the defend- 
ant. Thus, in our former opinion, we said that performance of the 
contract referred to in the note was not made a condition precedent 
to the payment thereof; that, as a consequence, it was unnecessary 
to plead such performance, and that nonperformance could be set up, 
if at all, only by way of defense. But, as already pointed out, we did 
not hold that, on account of the absence of conditions precedent, the 
note was a negotiable instrument. 

It is elementary that a promise to pay must be absolute and un- 
conditional to make the instrument containing it a negotiable note. 
If payment be dependent upon a condition or contingency, the instru- 
ment is not negotiable. In many cases the contingency is expressed 
in the form of a condition precedent. But we do not think it neces- 
Sary that it should be so expressed. In our opinion when a note con- 
tains special stipulations and its payment is subject to contingencies, 
it fails to possess the character of a negotiable instrument and is sub- 
ject in the hands of an assignee to any defense which would be avail- 
able if it were still held by the original payee. See McClelland v. Nor- 
folk Southern R. R. Co., tro N. Y. 469, 18 N. E. 237, 1 L. R. A. 299, 
6 Am. St. Rep. 397. And, as bearing especially upon the facts in this 
case, we think that whenever the payment of a note is expressly made 
subject to the equities growing out of, and defenses based upon an ex- 
isting or contemporaneous agreement, a person taking such note holds 
it subject to such equities and defenses. 

The distinction between conditions precedent, performance of 
which must be alleged in bringing the action, and contingencies and 
equities which must be set up by way of defense and which yet serve 
to qualify, the obligation to pay the note and deprive it of negotiabil- 
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ity, may be shown by illustration. Thus, let us suppose that the note 
in suit contained the following stipulation: 

‘‘ This note in thehands of all holders is subject to alldefenses which 
would be available to the maker based upon the contract between the 
maker and the payee of October, 1905, in the same manner and to the 
same extent as if it were held by the payee.” 

Such a provision would not constitute a condition precedent. It 
would not be necessary to plead performance of the contract in a suit 
upon the note. And yetit could hardly be claimed that an assignment 
of the note would shut out the defenses which the parties had stipu- 
lated should exist in the case of an assignment. Any such claim, if 
sustained, would deprive the parties of their right to make lawful 
contracts. The obligation to pay in such a case as this would be qual- 
ified and conditional, but would not depend upon the fulfillment of 
any condition precedent. 

The real inquiry in the present case is whether the promise in the 
note should be treated as the substantial equivalent of the supposi- 
titious promise we have examined. Manifestly if the provision ‘‘ sub- 
ject to terms of contract between maker and payee” constitutes merely 
a reference to the agreement or a statement of the consideration for 
the note, it does not impair the negotiability of the latter. So, if it 
merely constitutes notice of the existence of the contractand not of the 
breach thereof, it would not affect negotiability. But the evident pur- 
pose of the parties to this note was to go further and makeit subject to 
and to impress upon it the defenses to which the maker would be en- 
titled under the contract. The assignee took itinthat condition. To 
deprive the maker of those defenses, upon the ground of the negotia- 
bility of the note, would work great injustice. And we think that we 
are not required to reach such result. As betweenthe maker and the 
payee of a note, payment is, as a matter of law, subject to existing 
equities and defenses even in the absence of any statement to that 
effect in the note. It is not too much to hold that when a promise 
is expressly limited by a provision in the note itself, assignees should 
take it subject to such limitation. In our opinion, the special stip- 
ulation in the present note limits and qualifies the obligaticn to pay 
so that it is not absolute, but is a prima facie obligation subject to 
be defeated by the maker’s defenses. 

Authorities cited by the plaintiff as well as by the defendant sup- 
port these views. Thus in Jewett v. Lyon, 3 G. Greene (Iowa), 577, 
referred to by the plaintiff, it was said in a suit by the assignee of a 
promissory note containing a stipulation for a deduction from the 
amount thereof in a certain contingency: 

‘* The obligation to pay is in all respects a promissory note, and thestipulations 
attached to it do not change in any respect its character, or weaken the liability of 


the maker. It only provides for a certain contingency, the onus to establish which 
lies upon the defendant. Upon the introduction of this note in evidence, the plain- 
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tiffs made out a prima facie case, and in the absence of any rebutting testimony on 
the part of the defendant, the plaintiffs were entitled to recover, and hence the court 
did not err in overruling the motion for a nonsuit.” 

So, in Cushing v. Field, 70 Me. 50, 35 Am. Rep. 293, it was held 
that a note payable to order on the face of which was the following 
indorsement: ‘‘This note is subject to a contract made November 13, 
1874’—was not negotiable, and that an assignee took it subject to all 
the equities between the original parties. 

In American Exchange Bank v. Blanchard, 7 Allen (Mass.) 333, 
an instrument containing a promise to pay a stipulated sum at a fixed 
time ‘‘subject to the policy” was held—in a suit by the indorsee—not 
to be a negotiable promissory note because the promise was not ab- 
solute. The court said: 

‘* Thus interpreted, it is tooplain for discussion that the promise is in its nature 
contingent, and dependent for its fulfillment on other stipulations than those which 
are inserted inthe body ofthe contract. Todetermine whether at its maturity any 
money would become due upon it, it would be necessary to have recourse to the 
policy therein referred to, and to ascertain whether any loss had occurred which 
would constitute a valid claim against the company in favor of the promisors, and 
operate as payment or set-off in whole or in part for the amount which the defend- 
ants had agreed by their promise to pay to the company.” 

In McComas v. Haas, 107 Ind. 512, 518, 8 N. E. 579, 582, the note 
contained the following clause: ‘‘This note is given in consideration 
of, and is subject to, one certain contract, etc.,”’ and the court said: 

‘‘Although the note in suit was, by its terms, payable at a bank in this state, 
with the clause or condition quoted on its face, it was not negotiable as an inland 
bill of exchange and was not governed by the law merchant, but the appellant, as 
the assignee thereof before maturity, took such note subject to all the equities exist- 
ing between the appellee as its maker, and S. B. J. Bryant asthe payeeand assignor 
thereof.” 

In Dilley v. Van Wie, 6 Wis. 209, 212, a note contained the follow- 
ing provision: ‘‘Subject to the provisions contained in an agreement 
this day made between said Carter and myself.” In a suit by the 
indorsee the court said: 

‘The instrument in writing on which judgment wasrendered is not a promis- 
sory note. Its paymentis made subject toa contingency, or rather to the equities 
between the parties growing out of a contemporaneous agreement between the 
same parties. This is expressed upon the face of the (so-called) note, and deprives 
it of its commercial character.” 

In Bringham v. Leighty, 61 Ind, 524, a note contained the follow- 
ing provisions: 


“This note was given for purchase money on said estate. If title defective, note 
void.” 


In an action on the note by an indorsee, it was held that it was 
not necessary to allege in the complaint that the title to the real es- 
tate referred to was not defective; the subject of title in such connec- 
tion being entirely a matter of defense. 

Upon principle and upon what we regard as the weight of author- 








956 THE BANKING LAW JOURNAL. 


ity, we reach the conclusion that the note in question was not nego- 
tiable, and that the trial court erred in its rulings. 
The judgment of the Circuit Court is reversed. 





ps 


PREFERENCE BY INSOLVENT PERSON. 





Schmidt v. Bank of Commerce, Supreme Court of New Mexico, Aug. 10,1910. 110 Pac. Rep. 613. 





When an insolvent person pays a creditor within four months prior to the filing 
of a petition in bankruptcy, the payment may be recovered by the trustee of the 
bankrupt estate, irrespective of whether the insolvent intended to give a preference 
or not. 


Action by Franz Schmidt, trustee in bankruptcy, against the Bank 
of Commerce. Judgment for plaintiff; defendant appeals. Affirmed. 

This was an action brought by appellee against appellant under 
subdivision ‘‘b” of section 60 of the bankruptcy act (Act July 1, 1898, 
C. 541, 30 Stat. 562[U. S. Comp. St. 1901, p. 3445]), as follows: ‘If 
a bankrupt shall have given a preference within four months before 
the filing of a petition, or after the filing of the petition and before 
the adjudication, and the person receiving it, orto be benefited there- 
by, or his agent acting therein, shall have had reasonable cause to 
believe that it was intended thereby to give a preference, it shall be 
voidable by the trustee, and he may recover the property or its value 
from such person.” 

The case was triel by the court without a jury and resulted in a 
judgment in favor of appellee. 


ParKeR, J. The appellant contends for a construction of subdi- 
vision ‘‘b”’ of section 60 of the bankruptcy act to which we cannot give 
our consent. It contends that an actual intent on the part of the 
bankrupt to create a preference as well as the fact that the creditor 
preferred shall have reasonable cause to believe that the transaction 
was intended thereby to give preference is necessary in order to au- 
thorize the recovery of the subject matter of the prefereuce by the 
trustee in bankruptcy. It cites Hardy v. Gray et al., 144 Fed. 922, 
75 C. C. A. 562, in support of the contention, which case seems to 
support the same. That was a case arising under subdivision ‘ g”’ 
of section 57 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
560 [U. S. Comp. St. rgo1, p. 3443]), as amended by section 12, Act 
Feb. 5, 1903, c. 487, 32 Stat. 799(U. S. Comp. St. Supp. 1909, p. 1314). 
The amendment of 1903 brought into the section the same terms as 
those employed in subdivision ‘‘ b’’ of section 60, and therefore the 
case is in point upon the question in this case. Werefuse, however, 
to follow this case, for the reason that we regard the same as unsound, 
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and as being in conflict with the controlling and much greater weight 
of authority. 

Appellee contends that, under the statute, the intent of the bank- 
rupt in making a preference is wholly immaterial if the preferred 
creditor had reason to believe that the preference was intended; and 
cites Western Tie & Lumber Co. v. Brown, 129 Fed. 728, 64 C. C. 
A. 256, In re Andrews (D. C.) 135 Fed. 599, Brewster v. Goff Lumber 
Co. (D. C.) 164 Fed. 124, Western Tie & Lumber Co. v. Brown, 196 
U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 571, and Benedict v. Deshel, 177 
N. Y. 1, 68 N. E. 999, in support of his contention. In the case in 
129 Fed. 728, 64 C. C. A. 256, the Circuit Court of Appeals of the 
Eighth Circuit, itis said: ‘* The preferences denounced by the stat- 
ute are often secured by creditors without any desire or intention on 
the part of the debtors to give them, as in cases in which the credit- 
ors obtain judgments against their debtors over defenses made to the 
action in good faith, and in cases like that at bar, where, without the 
consent of theirdebtors, creditors appropriate to the payment of their 
claims the property of their debtors which happen to be under their 
control. Such transactions are none the less voidable preferences, 
that the debtors do not intend to have that effect. If they are con- 
ducted within the four months, and if they have the effect to give to 
the creditors who conceive and execute them larger percentage of 
their claims than other creditors of the same class receive, they fall 
as clearly under the ban of the law as transfers made by debtors with 
the intent on their part to give preferences. Such a transaction is 
voidable by the trustee not only when the party receiving it has a 
reasonable cause to believe that it was intended by the debtor, but 
also when it was intended by the creditor, or by the actor who ac- 
companied the result, to work a preference by means of the transac- 
tions.” 

The Supreme Court of the United States, in 196 U. S. 502, 25 Sup. 
Ct. 339, 49 L. Ed. 571, reversed this case, but upon another point 
in question said: ‘‘ This conclusion, moreover, is the result of the 
finding that Harrison had no intention to give the tie company a 
preference, for if Harrison, being insolvent, to the knowledge of the 
company, within the prohibited period, gave to the tie company au- 
thority to collect the sums due him by the laborers for goods sold 
them, with the right or even the option to apply the money to a prior 
debt due by Harrison to the company, the necessary result of the trans- 
action would have been tocreate a voidable preference. Andif the 
inevitable result of the transaction would have been to create such a 
preference, then the law would conclusively impute to Harrison the 
intention to bring about the result necessarily arising from the na- 
ture of the act which he did.”’ Inthe case in 135 Fed. 599, it is said: 
‘«It follows that a preference was given which must be surrendered 
before proof, if the creditor then ‘had reasonable cause to believe 
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that it was intended thereby to give a preference.’ If the debtor is 
insolvent, he inteads preference by any payment of a pre-existing 
debt. If the creditor has reasonable cause to believe that the debtor 
is insolvent, then the creditor has reasonable cause to believe that a 
preferenceisintended.” Inthecaseof 164 Fed. 124, itissaid: ‘*That 
there was a preference in fact cannot, of course, be gainsaid; the firm, 
as well as the individual members of it, being insolvent, and the Goff 
Lumber Company securing by the transaction over one-third of their 
bill, where other creditors will get practically nothing. This being 
the inevitable effect, it will be conclusively presumed that it was so 
intended, even though it may be that Moore had no idea in reality of 
treating the Goff Lumber Company any differently from or of giving 
them any advantage over other creditors.”” In the case of 177 N. Y. 
1, 68 N. E. 999, it is said: ‘* As to the debtor the statute declares 
that a judgment under certain conditions shall be held to be prefer- 
ential. Heis not to be heard upon the question of hisintent. The 
effect of his act is fixed by law.” See, also, Van Iderstinev. Nation- 
al Discount Co., 174 Fed. 518, 98 C. C. A. 300; Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772. 

We therefore hold that in an action brought by a trustee in bank- 
ruptcy to recover a voidable preference the extent of the bankrupt 
in making the preference is immaterial. 

There being no error in the record, the judgment of the lower 
court will be affirmed; and it is so ordered. 


———__4, 4,4 


PRESENTMENT OF NOTE PAYABLE AT HOLDING BANK 





Central National Bank v. Stoddard, Supreme Court of Errors of Connecticut, May,1910. 76 Atl. Rep.472. 


Where notes are payable at the bank which holds them, no formal demand for 
payment is required. It is sufficient if the notes are on file ready for delivery when 
paid. 


Haut, C. J. Regarding the presentment of the notes for payment 
the trial court has found, in effect, that the notes on the days when 
they became due were the property and in the possession of the plain- 
tiff at its bank, where they were made payable, ready to be delivered 
up when paid, and there was no actual oral or written demand of pay- 
ment made. The facts regarding such presentment are supported 
by the evidence, and show a sufficient presentment. As the bank 
owned the notes and they were payable at the bank, noformal demand 
was required. Bank of U. S. v. Smith, 11 Wheat. 171, 6 L. Ed. 443. 
The finding that the notes were not paid is supported by the testimony 
of R. C. Markham, president of the plaintiff bank, and by the pre- 
sentation in evidence by the plaintiff of the notes themselves. The 
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plaintiff was not required in presenting its case to offer further evi- 
dence that the maker of the notes, who was not shown to have been 
a depositor in the plaintiff's bank, had not on the day the notes be- 
came due sufficient funds in the plaintiff's bank to pay the notes. In 
the absence of evidence to the contrary, that presented by the plain- 
tiff was sufficient to justify the finding that the bank had not in its 
hands sufficient funds of the maker to pay the notes. Bank of U. S. 
v. Carneal, 2 Pet. 549, 7 L. Ed. 513. 


a a a 


EFFECT OF PROVISION DECLARING NOTES DUE ON DE- 
FAULT IN PAYMENT OF ONE. 


Banzer v. Richter, New York Supreme Court, June 13, 1910, 123 N. Y. Supp 678. 


A chattel mortgage securing several notes contained a provision that all “said 
notes shall become immediately due and payable” on default in the payment of any 
one note. It was held that, under this provision, on default, the notes became due 
absolutely and not at the option of the payee. Therefore, after default, the payee 
was obliged to sue on all the notesin one action. An action on one of the notes 
barred him as to the others. 


Crane, J. Both parties in this action have moved under section 
547 of the Code of Civil Procedure for judgment on the pleadings. 
The plaintiff sues on 52 promissory notes for the total sum of $3, 466.- 
32. These notes, with others, were made on or about the 16th day 
of December, 1907, for $66.66 each, oneof which becamedue each month 
thereafter, and were given pursuant to the terms of a contract for the 
sale of the fixtures, good will, and merchandise in the premises known 
as Banzer’s Cypress Hill Park by the plaintiff to the defendant. This 
contract of sale, dated November 18, 1907, provided, in reference to 
these notes, as follows: 

‘* All of said notes to be secured by a chattel mortgage on the chattels in the 
sale, said chattel mortgage to contain aclause that, in the event of the nonpa\ ment 
of any of said notes at the place where and time when payable, then and in such 
event all of the balance of said notes shall become immediately due and payable.”’ 

Thereafter, on the 16th day of December, 1907, a bill of sale of the 
property was given by the plaintiff to the defendant, and in exchange 
the defendant paid a certain amount of cash and gave the notes in 
question, dated December 16, 1907, and also a chattel mortgage con- 
taining the clause and agreement above quoted frcm the contract; i. 
e., that in the event of the failure to pay any installment or note as 
provided, the whole amount of the principal sum then remaining un- 
paid shall become immediately due and payable, with interest. 

On the 3d day of February, 1908, the plaintiff brought an acticn 
against the defendant in the Supreme Court on one of the serial notes 
of $66.66, which had not been paid, and recovered judgment, which 
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has been paid. On the 28th day of February, 1908, the plaintiff 
brought another action in the Supreme Court fora like amount upon 
another one of the notes, which had become due and payable, and re- 
covered a judgment, which has been paid. On the gth day of June, 
1908, the plaintiff brought an action upon another one of the notes, 
with like result; and on the 18th day of July, 1908, a like action was 
brought for $266.64 upon four of the notes, which it was claimed had 
become due and payable, which action is now pending. 

The present action is brought by the plaintiff to recover the total 
amount of all the other notes, claiming them to be now due and pay- 
able under the terms of the contract above referred to. The defense 
interposed is that, when the prior actions were brought, all of the notes 
were absolutely due and payable, and could and should have been sued 
upon and the total amount recovered in the one action, and that by 
recovery of a part of the amount only the judgment is a bar to subse- 
quent actions. This defenseI consider good for the following reasons: 

The contract, the bill of sale, the chattel mortgage, and the notes, 
formed but one contract, and must be read together as one instrument. 
Ewing v. Wightman, 167 N. Y. 107, 60 N. E. 322; Rogers v. Smith, 
47 N. Y. 324; Knowles v. Toone, 96 N. Y. 534; Eng. & Am. Ency. of 
Law, vol. 4, p. 144. The plaintiff does not sue in this action upon 
notes which, according to their face have become due, but refers to 
the agreement contained in the contract and chattel mortgage, accord- 
ing to which the notes sued upon, having months and years yet to 
run, according to their face, are made presently payable by previous 
default. Paragraph 3 of the complaint reads: 

‘“* That at the time of the making of the said series of notes an agreement was 
entered into between the plaintiff and defendant, which said agreement by its terms 
provided that in the event of the defendant's failure to pay any of the said notes at 


the time and when they became due and payable, then in that event each and every 
one of said notes in the said series should be due and payable.” 


The plaintiff does not sue simply upon the notes, but recognizes 
that the notes were made part of a contract, and he makes that con- 
tract the basis of his action, as in fact it must be. He, however, has 
made the mistake of considering the clause making all notes due up- 
on nonpayment of any one as giving an option, which he may or may 
not exercise. Thisis not so. The contract and chattel mortgage do 
not say that the remaining notes, upon default, shall immediately be- 
come payable at the offzon of the seller, but shall be immediately 
payable. The plaintiff had no option upon default of the first note. 
All of the others were immediately due, and it was a right of the de- 
fendantto havethem dueand payable at that time,as the statute of lim- 
itations would begin to run against them as of that date of default. 
First National Bank of Sturgis v. Peck, 8 Kan. 660. 

When, therefore, action was brought upon the first note that had 
become payable, the entire amount unpaid upon the contract was then 











LEGAL DECISIONS. 961 


due, and if it were one contract, one transaction, and the plaintiff chose 
to sue for part, he cannot bring subsequent action. Secor v. Sturgis, 
16 N. Y. 548, is a leading authority upon this point. 

The notes and contemporaneous writings constituted but one con- 
tract for the payment of money. When default was made in the pay- 
ment of the first installment, the entire amount of the balance unpaid 
became due absolutely, and not at the option of the plaintiff. When 
he sued for part of the amount due, instead of the entire amount, which 
was also payable, he foreclosed himself from bringing subsequent ac- 
tion for the balance. The defense alleged in the answer I therefore 


consider sufficient. 
———-— + 


NOTICE OF DISHONOR. 


Union Bank of Brooklyn v. Deshel, New York Sapreme Court, Appellate Division, June 17, 1910. 
123 N. Y. Supp. 585. 





Under the Negotiable Instruments Law the fact that a notice of dishonor was not 
received is competent evidence on the question of whether notice was ever mailed. 


Action by the Union Bank of Brooklyn against Jacob Deshel and 
others. Froma judgment for plaintiff, certain defendants appeal. 
Reversed and new trial ordered. Argued before Hirscupers, P. J., 
and Burr, Tuomas, Ricw and Carr, JJ. 


Carr, J. The defendants appeal from a judgment of the Munici- 
pal Court entered against them for the sum of $420.79, in an action 
brought to charge them as indorsers of a promissory note made by 
one Medoff and discounted by the plaintiff. The judgmentis attacked 
upon several grounds, which are based upon a claimed insufficiency 
of proof at the trial as to the presentment of the note at its maturity 
and the giving of notice of the dishonor thereof, as well as because 
of claimed errors of the trial court in the admission and exclusion of 
certain evidence offered at the trial. The note was payable at the 
banking office of the plaintiff itself, and no serious question of its 
presentment at maturity arises upon the proofs. The chief contro- 
versy was as to the giving of notice of dishonor or protest. Proof was 
offered to show a mailing of such notice to the defendant indorsers. 
The defendants sought to show that no notice of dishonor had ever 
been received by them. Some of their evidence on this point was 
admitted, and some excluded, under objection by the plaintiff. The 
exclusion of this evidence was error; for, while the nonreceipt of 
the notice, provided it had been duly mailed, would not have exon- 
ated the defendants from liability (Negotiable Instruments Law [Con- 
sol. Laws, c. 38] § 176; Requa v. Collins, 51 N. Y. 145), yet proof of 
the non-receipt of the notice was competent on the question of whether 
there had ever been an actual mailing. Such proof would constitute 
a circumstance in which the proof as to the mailing was to be weighed 
and considered. 
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EFFECT OF EXTENSION OF TIME ON LIABILITY OF 
SURETY. 


Merchants’ Nationa! Bank v. Worster et al., Supreme Court of New Hampshire, July 1, 1910. 
77 Atl. Rep. 11. 


A stipulation in a note that the signers thereto ayree to be liable for the payment 
thereof, though the time of payment is extended by the acceptance of interest in 
advance, not exceeding six years, makes the surety liable on the note, notwithstand- 
ing an extension of the time of payment for a few months obtained by the maker 
paying to the payee interest in advance for the period of extension, though the surety 
did not receive any notice of nonpayment of the note, or that the time of payment 
had been extended. 


Assumpsit on a note, dated March 27, 1906, and payable two months 
from date, by the Merchants’ National Bank against John R. Worster 
andanother. The court sustained ademurrer to the special plea, and 
defendant Worster excepted, and the cause was transferred from the 
superior court. Overruled. 

The defendant filed a special plea, alleging that he signed the note 
as a surety with the knowledge of the plaintiff; that one Peckham, the 
principal, failed to pay the note when it became due, and obtained an 
extension of the time of payment to July 27, 1906, by paying to the 
plaintiff interest in advance to that date; and that the defendant 
was not notified of the nonpayment of the note when it first became 
due. The note as set out in the plea contained the following agree- 
nent: ‘*All the signers of this note agree to be holden for its pay- 
meat although the time of payment for the whole or any part of the 
same should be extended from time to time; such extensions not to 
exceed in the aggregate six years. And all the signers agree to be 
holden should the time of payment be extended by the acceptance of 
interest either past due or in advance, from time to time not exceeding 
in the aggregate a period of six years.”” The plaintiff filed a demurrer 
to the plea, which the court sustained, and the defendant excepted. 

Wacker, J. Ifitis assumed,inaccordance with thedefendant’sclaim, 
that he was merely a surety on the note, and that the plaintiff under- 
stood that such was in fact his relationship to the transaction, the de- 
fense of want of notice of the dishonor of the note is unavailing. In 
Conway Savings Bank v. Dow, 69 N. H. 228, 39 Atl. 975, it was held 
that a stipulation in a note giving the payee ‘‘the right of collecting 
the whole or any part of this note at their discretion, or of extending 
from time to time, by reception of interest in advance or otherwise, 
the payment of the whole or any part thereof without affecting our 
liability to pay the same,” does not bind the sureties thereon to an 
extension of the time of payment by the principal and payees beyond 
six years from the date of the note. The defense presented in that 
case was the statute of limitations, and the court say that, ‘‘upon the 
construction most favorable to the plaintiffs, the agreement must be 
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taken and construed to have been entered into by the sureties in view 
of and subject to the statutory limitation of actions of this kind.” 
While that case is n»t an express authority for the proposition that 
the surety’s liability continued during the statutory period, it recog- 
nizes the principle that it might have had that effect, if such had been 
the intention of the parties. In Rochester Savings Bank v. Chick, 
64 N. H. 410, 13 Atl. 872, it was held that a stipulation in a promissory 
note that ‘‘all signers agree to be holden, should the time of payment 
be extended,” does not bind a surety to more than one extension, 
upon the ground that it would be unreasonable to infer that the parties 
intended to provide for an indefinite number of extensions. Both of 
these cases are based upon the fact of intention ascertained from the 
language used in the notes. 

In the present case the surety expressly agreed to be holden upon 
extensions of the note from time to time, not exceeding in the aggre- 
gate a period of six years. There is nothing indefinite about the agree- 
ment,and nothing is left toconjecture as to the duration of the liability 
assumed. The intention of the parties is plain that the surety should 
be liable on the note for a period not exceeding six years, if the time 
of payment was extended for that length of time. Asitisin effect 
conceded in argument that the receipt of interest in advance, on May 
27, 1906, amounted to an extension of the time of payment to July 27, 
1906 (Crosby v. Wyatt, ro N. H. 318), and as it was not then paid by 
the principal, the defendant became liable to pay it in accordance with 
the terms of his agreement (Pine River Bank v. Swazey, 47 N. H. 
154, 156). The defendant was not entitled to notice that the note had 
not been paid, or that the time of payment had been extended, for he 
expressly authorized such extension and agreed to be bound by it. 
Amoskeag Bank v. Moore, 37 N. H. 539, 75 Am. Dec. 156; 7 Cyc. 887. 

Exception overruled. All concurred. 


—_—++,4,-____- 


RIGHTS OF INDORSEE. 





First National Bank of Moultrie v. Savannah Bank & Trust Co., Court of Appeals of Georgia, Sept. 6, 
1910. 68S. E. Rep. $72. 


(Syllabus by the Court.) 
The payee of a negotiable instrument, in the absence of anything appearing to 
the contrary, is presumed to be the first indorser; and indorsement ‘‘to the order of 
any bank or banker” carried to the plaintiff, as a bank,the right tocollect the amount 
due on the check, and to bring suit either on the check or for the proceeds thereof. 


Action by the Savannah Bank & Trust Company against the First 
National Bank of Moultrie. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Russeti, J. Judgment affirmed. 
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TRANSFEREE OF WAREHOUSE RECEIPT NOT A BONA 
FIDE HOLDER. 


Wright v. Mississippi Valley Trust Company, Springfield (Mo.) Court of Appeals, June 6th, 1910. 129 
S. W. Rep. 407. 


A bank is not a bona fide holder of a warehouse receipt transferred to it as collateral 
security for a pre-existing over-draft. 


Cox, J. Action for conversion of one car load of wheat of the value 
of $999.38. Recovery by plaintiff, and defendant has appeaied. 

Since the decision of the Supreme Court in Loewen v. Forsee, 137 
Mo. 29, 38 S. W. 712, 59 Am. St. Rep. 489, it has been the settled law 
of this state that one taking a negotiable instrument as collateral se- 
curity for a pre-existing debt is not a bona fide holder for value, and 
is subject to equities existing between the original parties in relation 
thereto. 

We think the facts in this case show the consideration for the 
transfer of this warehouse receipt to have been a pre-existing debt. 
The debt was in existence before the transfer was made, and the cre- 
ation of the debt by the payment of the money on the overdrafts and 
the transfer of this collateral cannot be held to be contemporaneous, 
for the reason that the money was not paid under an agreement that 
this particular collateral should be furnished, and, this being true, 
the fact that the time which elapsed between the creation of the debt 
and the transfer of the collateral was short, both occurring on the 
same day, can make no difference. 

The case was well tried, and the judgment will be affirmed. All 


concur. 
ii lili 


RIGHT OF BANK TO PURCHASE PROPERTY FOR ITS 
OWN PROTECTION. 


Missouri State Bank v. South St. Louis Foundry, Kansas City (Mo.) Court of Appeals, June 28, 1910 
129 S. W. Rep. 433. 
Banks which, as creditors of a mining company, have obtained a trust deed of 
the mining company’s property to secure payment of the claims, have the power to 
buy in the property at sale thereof to protect their interests. 


Jounson, J. The claim of ownership asserted by plaintiffs arose 
in the following manner: The Bates County Coal Mining Company, 
being indebted in various sums to each of the plaintiffs, executed and 
delivered to W. F. Tygard, Jr., as trustee, a deed of trust in the na- 
ture of a mortgage, conveying inter alia the property in controversy 
to secure the payment of the debts due plaintiffs and other creditors 
of the company. The deed was dated February 26, 1907, and was 
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filed for record on the same day. Default occurring in the payment 
of the debts, the trustee sold the property at trustee’s sale to the 
plaintiff banks for $1,100, and on June 20, 1907, executed and deliv- 
ered to said banks his trustee’s deed, which recited the payment by 
the purchasers of the purchase price. Before the sale under the trust 
deed, the property was sold May 6, 1907, by the sheriff under an ex- 
ecution issued on a judgment against the mining company in favor 
of a lumber company, and said W. F. Tygard, Jr., purchased the 
property at that sale as trustee for the plaintiffs and himself. The 
parties contributed to the payment of the purchase price in the pro- 
portion of their respective demands against the mining company. 
After the sale under the trust deed, plaintiffs took possession of the 
property, put agents in charge of it, and were in possession at the 
time of the levy of defendant's execution. | 

It is argued by defendant that plaintiffs are not entitled to the 
property for the reason that, as incorporated banks, they had no au- 
thority to buy mining property or machinery as an investment, and 
that they did so purchase the property at both the execution and trus- 
tee’ssales. This contention rests rather on the form of the transac- 
tions than on their substance. The fact is clearly established that 
the banks as creditors of the mining company obtained a trust deed 
on the property of their debtor to secure the payment of their de- 
mands. To protect their interests and to realize on their security 
they were compelled to and did buy the property at the two sales men- 
tioned. This was within the scope of their corporate powers. They 
were not acting as investors, but as creditors protecting their securi- 
ty. The evidence amply justified the giving of a peremptory instruc- 
tion that plaintiffs were not entitled to the possession of the property. 

Other points presented have been examined and are ruled against 
the contentions of defendant. 

The judgment is affirmed. All concur. 


<--r + 


CASHIER OF BANK AS AGENT OF PERSON DISCOUNTING 
NOTE WITH BANK. 


Hilliard v. Lyons, United States Circuit Court of Appeals, August 19, 1910. 180 Fed. Rep. 685. 


A bank cashier induced a woman to execute a note to the bank for discount to 
obtain funds for investment. The cashier received the proceeds and appropriated 
them. It was held that he was acting as the maker's agent and that the maker was 
liable on the note. 


Action by Robert Lyons, receiver of the Allegheny National Bank, 
against Roberta T. Hilliard. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

ARCHBALD, District Judge. This action is brought by the re- 
ceiver of the Allegheny National Bank on a promissory note for $10,- 
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o00,executed by the defendant to the order of the bank and discounted 
by it. The defense set up is the want of consideration. The conten- 
tion is that the defendant signed the note at the instance of William 
Montgomery, the cashier of the bank, upon the understanding that 
he was to invest the proceeds for her, which he failed to do, in con- 
sequence of which she got no benefit from it and therefore is not lia- 
ble, the bank being affected by the participation of the cashier in the 
transaction. The production of the note made a prima facie case, the 
signature being admitted; and, no defense in the opinion of the court 
having been shown, a verdict was directed. 

The action being between the immediate parties to the note, the 
failure of consideration was available to the defendant, if properly 
made out, but the difficulty is that it was not. The defendant relies 
on the fact that she did not herself get the proceeds, or that they 
were not credited to her, Montgomery testifying that he does not re- 
member who got the money, except that she did not. But the bank 
was not bound, as it is claimed, to see that she got the money in this 
way. Itisenough that it was put at the disposal of Montgomery, 
her agent in the transaction; and that he got it there can be no ques- 
tion. It is averred by the defendant, in her affidavit of defense, that 
having signed and delivered the note to Montgomery in blank, for 
the purpose of having it filled out and discounted for her, Montgom- 
ery negotiated it with the bank, and appropriated the proceeds. The 
admissions in the affidavit were evidence for the plaintiff, and, while 
it does not appear that the affidavit was formally offered, these ad- 
missions were twice made the basis of objections to offers by the de- 
fendant, which had the effect of bringing them upon the record, as 
did the affirmance by the court of the plaintiff’s point that under the 
pleadings and evidence the verdict must be in favor of the plaintiff. 
It is not the same as if the affidavit was a mere admission, which, 
with her attention called to it, the defendant might possibly explain 
away. By rule of court where the case was tried the affidavit was a 
pleading, of which the court took notice, and by which the defendant 
is concluded while it stands. And, in view of the express averment 
there made by the defendant that Montgomery got the money, it is 
idle to urge that what became of it was not shown. It is only dis- 
puted facts that have to be proved, and, this being undisputed, no 
proof was required. 

It is said, however, that Montgomery was the cashier, and that 
therefore the bank had notice of the fraud and was affected by it. 
But that in dealing with the bank with respect to this note he was 
the agent of the defendant, whatever his official position outside of 
that, there can be no question. The defendant herself testifies that 
he was to negotiate the note for her as he did, and in doing so he cer- 
tainly did not represent the bank, and neither did he in receiving and 
making away with the proceeds. The bank having accepted the note 
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for discount, which admittedly was done by the express authority of 
the directors, was not bound tosee that the defendant got the money, 
so long as it was turned over to her accredited agent and so made 
available to her. The defection came after the bank’s participation 
in the transaction had ended, when Montgomery failed to invest it 
as he had agreed to—a breach of faith with which the bank had noth- 
ing to do, and which the fact that Montgomery was its cashier in no 
respect qualifies. 

It is no doubt true that knowledge of an agent acquired in the 
course of his agency is generally to be imputed to the principal, who 
is bound accordingly. But, assuming that this rule applies, and that 
in obtaining the note from the defendant here and in negotiating it 
and appropriating the proceeds Montgomery was actuated from the 
beginning with a dishonest and fraudulent motive, knowledge of it is 
not to be imputed tothe bank, whose cashier he was, it being a well- 
established exception to the rule that no such imputation is to be in 
dulged, where knowledge of the facts by the principal would defeat 
the consummation of the fraud which the agent is engaged in per- 
petrating (American Surety Company v. Pauly, 170 U. S. 133, 18 
Sup. Ct. 552, 42 L. Ed. 977), adoctrine which has been recently recog- 
nized and applied in this court is Lilly v. Hamilton Bank, 178 Fed. 53. 

It is said that the extent and character of Montgomery’s agency 
were involved, and that this necessarily carried the case to the jury. 
But there was no dispute as to his relation to the defendant in the 
transaction, it being conceded by her, as we have seen, that he was 
her agent to negotiate the nute and receive and invest the proceeds; 
the only complaint being that he did not doso. And there being no 
question as to this, and the money having been entrusted to and 
appropriated by him in the course of his agency, there is nothing for 
the defendant to do but to bear the loss of it. 

Judgment affirmed. 


——_ 


= - 


i — 


LIABILITY OF WIFE AS ACCOMMODATION INDORSER. 


Basilea et al v. Spagnuolo, Supreme Court of New Jersey, September 15, 1910. 77 Atl. Rep. 531. 





A note signed by a husband was made payable to the order of his wife, who 
indorsed it for the husband’s accommodation, and he delivered the note to his cred- 
itors in New York City. The note was dated and made payable in New Jersey. He/d, 
that in the absence of any evidence showing that the husband was empowered by 
the wife, expressly or impliedly, to pass away the note elsewhere than in New Jersey 


it would be presumed to be a New Jersey contract, and that the wife was not liable 
on the note. 


Action by Cesare Basilea and others against Irena Spagnuolo. 
Judgment for plaintiffs, and defendant appeals. Reversed. 


Reep, J. This action was brought to recover the amount due on 
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a promissory note, of which the following is a true copy: ‘'$374,41- 
100. Newark, N. J., Aug. 19, 1907. Forty-five days after date, I 
promise to pay to the order of Irena Spagnuolo, three hundred and 
seventy-four and 41-100 dollars, at 23 Adams St., Newark, N. J. 
Value received. Dated Oct. 3, ‘07. [Signed] V. Spagnuolo.” In- 
dorsed: ‘‘IrenaSpagnuolo. Basilea & Calandra.’’ The state of the 
case shows the following facts: The note in question was indorsed 
by Irena Spagnuolo in the city of Newark, Essex county, N. J., her 
placeof domicile,and was payable,as appears from itsterms, atz3Adams 
street, Newark, N.J. Irena Spagnuolo was at the time of the mak- 
ing of the note, and nowis, the wife of Vincenzo Spagnuolo, the maker 
thereof, and the plaintiffs had notice of this fact. The indorsement 
of the note in question, and prior notes of which the note in question 
was given as renewal made by Irena Spagnuolo, wife as aforesaid, was 
purely an accommodation indorsement, and no consideration moved, 
nor benefit accrued, to the said wife or to her separate property by 
reason of said indorsement. The note was actually presented for pay- 
ment at No. 23 Adams street, Newark, N. J., and duly protested for 
nonpayment, and notice of nonpayment given tothe indorser by mail- 
ing the same on the 3rd day of October, 1907,to Irena Spagnuolo,at No. 
23 Adamsstreet, Newark N.J. The plaintiffs are partners trading under 
the name and style of Basilea & Calandra, and are the lawful owners 
of the note which was given to them in renewal of a pre-existing note 
for the same amount, executed and indorsed by the same parties. 
The note in question was received by the plaintiffs from the said 
Vincenzo Spagnuolo, at No. 48 Harrison street, New York, on or about 
the r9th day of August, 1907. The question arising upon these facts 
was whether the contract of the married woman as indorser was made 
in New Jersey or in New York. Itis admitted that if her contract 
was a New Jersey contract, as the indorsement was for the accom- 
modation of her husband, it was a nullity under the New Jersey statute; 
while, if it was a New York contract, it was valid by the Jaws of the 
state of New York, and enforceable against the wife in the courts of 
this state. The trial court found for the plaintiffs, obviously upon 
the theory that it was a New York contract. 

In ascertaining the law to be applied to the solution of the ques- 
tion thus mooted, the rule laid down by the Court of Errors in Mayer 
v. Roche, 77 N. J. Law, 681, 75 Atl. 235, isto beapplied. The proper 
law of a contract is the law by which the parties intended, or may 
fairly be presumed to have intended, to be governed. In the case of 
Mayer v. Roche, supra, the accommodation note made by a married 
woman was signed and made payable in the state of New York; and it 
did not appeir whether the note was delivered in New York or New 
Jersey. Upon this state of facts the married woman was held upon 
the ground that her contract was made in New York; that inasmuch as 
it was signed and made payable there, it was presumptively made there. 
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In the present case, it is perceived that the note was not only dated 
in this state, but it was made payable in this state. If nothing else 
appeared in the case it would be clear that the contract would be re- 
garded as one made in New Jersey, and so presumed to be controlled 
by the law of this state relative to the capacity of a married woman 
to enter into such a contract. 

The query remains whether this presumed intention is affected by 
the fact that the husband delivered the note to the holdersin New York 
City. In Thompson v. Taylor, 66 N. J. Law, 253, 49 Atl. 544, 54 L. 
R. A. 585, 88 Am. St. Rep. 485, the defendant, a married woman, was 
the maker of an accommodation noteto the order of her husband,and 
payable in New York City. The note was delivered to the husband 
without any express limitation on the use to be made of it by him. 
He took the note to the city of New York and transferred it, with his 
indorsement, to the plaintiff, to take up some notes which the plaintiff 
then held. The plaintiff knew that the defendant was a married 
woman; but it was held that the contract was made in New York. 

In delivering the opinion in the Court of Errors, the learned judge 
remarked: ‘‘ The facts certified showed that the note was a contract 
made in New York without reference to the legal rule that anote made 
payable at a particular place is to be treated in all respects as if made 
at that place; for which abundant authority was stated in the brief 
of the plaintiff’s counsel.” In that case, as is perceived, the fact of 
delivery in New York was fortified by the fact that the place of pay- 
ment was also in that jurisdiction, and it was therefore unnecessary 
to decide what the prevailing presumption would have been had the 
note been payable in New Jersey instead of in New York. 

It would seem that, where a wife hands her accommodation note 
to her husband for the purpose of having it put into existence in 
another state, then, upon delivery by the husband, it becomes her 
contract in that state, although dated and to be paid in the state of 
her domicile. So where a wife permits her husband to use her ac- 
commodation paper, which paper purports to be dated and payable 
elsewhere than the place of her domicile, the use by the husband of 
the paper where payable can be held to bind her because the holder 
has been misled by the face of the note. Chemical National Bank v. 
Kellogg, 183 N. Y. 92, 75 N. E. 1103, 2 L. R. A. (N. S.) 299, 111 Am. 
St. Rep. 717. 

In the present case there was no estoppel arising from the face of 
the note, for it exhibited the fact that it was signed and payable in 
New Jersey; nor is there any proof that the wife directed or author- 
ized the negotiation of the paper in New York City, or elsewhere than 
in the place where the note was presumably made. There is indeed 
nothing to show that the wife gave any instructions to her husband 
respecting the place of delivery, or that she had any knowledge respect- 
ing the disposition which was to be made of the indorsed note. All 
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that appears is that the husband passed the note to the plaintiffs in 
New York. 

I am of the opinion that the presumption arising from the face 
of the note was that it was a New Jersey contract; and, in the 
absence of other testimony authorizing the husband to passit in New 
York, the parties are presumed to have intended the laws of the state 
of New Jersey to govern the contract. 

The judgment should be reversed. 


——-_-_+. 4,4, 


RIGHT OF HOLDER TO SUE BANK ON DUPLICATE 
CHECK. 


Southern Seating & Cabinet Co. v. First National Bank, Supreme Court of South Carolina, September 
26,1910. 68 S. E. Rep. 962. 


An original check not having been presented, a duplicate was issued, payable 
‘*if previous check for $500, dated March goth, is still unpaid.” It was held that this 
constituted an assignment of the amount of the check and that the holder could sue 
the bank thereon andrecover. The bank was entitled, for its own protection, to hold 
$500 of the depositor’s account in case original check should be presented bya bona 
fide indorsee for value. 


Action by the Southern Seating & Cabinet Company against the 
First National Bank. Judgment for defendant, and plaintiff appeals. 
Reversed. 


Woops, J. On March 9, 1907, Bishop H. P. Northrop sent to plain- 
tiffs a check for $500 on the First National Bank of Charleston, S. C. 
This check has never been presented for payment. The plaintiffs 
having written Bishop Northrop asking payment of the balance of a 
debt which the check was intended to pay, Bishop Northrop sent 
another check written in these words: 

‘*Charleston, S. C., 8th April, 1907. No. —. First National Bank 
of Charleston, S.C. Pay tothe order of the Southern Seating and 
Cabinet Company, $500, five hundred 00-100 dollars. If previous 
check for $500, dated March 9th, is still unpaid. H. P. Northrop.” 

This check having been duly presented and payment having been 
refused when Bishop Northrop had to his credit on his deposit account 
over $5,000, the plaintiffs sued the bank thereon. The circuit court 
sustained the bank’s defense that it could not be required to pay the 
second check when it had notice by the writing on the check that the 
orignal check covering the same debt wasoutstanding. The case does 
not call for a discussion of the rights of the bank and the depositor 
and the payee when ordinary original and duplicate checks are given; 
for the depositor on the face of the check gave explicit directions as 
to the application of his funds which the bank was bound to follow. 
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Having abundant funds to pay both checks, he directed the bank in 
language which could not be made plainer to pay the plaintiffs the 
sum of $500 and charge it to his deposit account, unless the bank 
had already paid another check for a like amount dated March 9th 
in favor of the same payees. As the bank had not paid such other 
check, this check under the law of South Carolina became on presenta- 
tion an assignment pro tanto of the deposit account, and the bank be- 
came liable to the payee for the amount of the check. Loan & Sav- 
ings Bank v. Farmers & Merchants’ Bank, 74 S. C. 210, 54S. E. 364. 

There is no risk to the bank in paying the check. The depositor, 
Bishop Northrop, by the express direction to pay the second check if 
the first had not been paid, chose to assume all risks as to the first 
check given by him, including the risk that it might be necessary for 
the bank’s protection that it should hold $500 of his funds to meet the 
first check in case it should be presented by a bona fide indorsee for 
value. 

The judgment of the circuit court is reversed. 


a a 


NOTE RENDERED USURIOUS BY INCLUSION OF 
ATTORNEY’S FEES. 


Bank of Pocahontas v. Browning, Supreme Court of Appeals of Virginia, September 15, 1910. 
68 8. E. Rep. 1000 


A bank obtained a judgment against a debtor for part of his indebtedness. The 
bank accepted the debtor’s notes for the entire indebtedness, and an additional $600 
for attorney's fees. As consideration therefor the bank marked the judgment satis- 
fied and dismissed a suit which was pending for the balance of the indebtedness. 
It was held that the inclusion of attorney's fees rendered the notes usurious. 


Action by the Bank of Pocahontas against James Browning. From 
a judgment for defendant, plaintiff brings error. Affirmed. 

Browning, under proper pleas, claimed that the $600 due from 
the bank to its attorneys which he had been required to pay was 
usury, which he was entitled within the year to recover back, and set 
up that amount as an offset to the demand of the bank. There was 
a judgment against the bank in favor of Browning for the $600 claimed 
by him, subject to a credit of $87.74, the unpaid costs claimed by the 
bank, which we are asked to review. 

The objections suggested to the proceedings in this case are with- 
out merit. The real question involved is: Was the transaction be- 
tween the bank and Browning for the forbearance of money, and, if 
so, was the $600 to that extent in excess of 6 per cent. and therefore 
usurious? Affirmed. 
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Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 
BY W. HH. KRNIFEFIN, JR. 


Cashier of the Home Savings Bank, Brooklyn, N. Y. 


SAVINGS BANK FAILURES IN NEW YORK. 


(Third Paper.) 

‘* Very few failures of savings banks in this country have been caused by 
fraudulent appropriation of the deposits. It must be confessed, however, 
that the history of our failures, if fully written, would embrace too many 
instances wherein disaster has been wrought by an administrative policy so 
selfish and personal in its aims, and so reckless in its disregard of the plain- 
est principles of prudent business management, as in morals, whatever it 
may be in law, to rank asa crime scarcely inferior to that of deliberate em- 
bezzlement or premeditated fraud. For the most part, however, the failures 
of savings banks in this country have been wrought by injudicious invest- 
ments or loans, made sometimes under the sanction of the law, sometimes 
without its sanction, and sometimes even in opposition to its mandates, but 
always with the purpose in view of promoting the advantage of depositors, 
by securing for them a higher rate of interest than strictly first-class invest- 
ments or loans would yield. The moral delinquency to which these failures 
is chargeable, is doubtless of varying degrees or grades. They all had their 
origin in a departure, for whatever cause, from the primitive idea of savings 
banks, which was by the perfect security afforded, to render an attractive 
place of resort for the small savings of frugal poverty.’--Keyes’ History of 
Savings Banks, pp. 533-4. 


HE two previous papers on this subject will bear out Mr. Keyes’ 
remarks, and for downright abuse of trust the instances cited 
last month are ina class by themselves. There are a few in- 
stances, however, where the bank has been wrecked by trusted 

officials under and in spite of the supervision of the trustees. In- 
stances of such arethe case of the Southbridge Savings Bank, South- 
bridge, Mass., whose treasurer has recently been sentenced to a long 


term in prison for embezzlements covering a period of years and 
amounting to upwards of $250,000. Also, the more recent case of 
the uncovering of the embezzlements of the treasurer of a Maine 
savings bank which also covered a long term of years. These lamen- 
table stealings happened under the very eyes of the trustees, and 
are more or less a sad commentary on their supervision. The first 
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instance in New York was that of the Mechanics’ Savings Bank, Buf- 
falo, whose defaulting treasurer promptly shot himself when caught. 

Such happenings, of course, are accompanied by loss to the de- 
positor and much criticism of the trustees; but the management has 
usually been as badly deceived as the depositors have been wronged, 
and the fault has been in too much confidence and too few safeguards 
against malfeasance. 

FAILURES IN OTHER STATES. 

Prior to 1870 the banks for savings were singularly free from mis- 
fortune. The Portland Savings Bank, chartered the same year as the 
Bank for Savings in New York, went to the wall in 1838, and is per- 
haps the only instance where the inception of the savings bank move- 
ment ended in disaster. The Black River and Middlebury savings 
banks in Vermont failed during the early fifties, and the Taunton 
Institution for Savings in Massachusetts, which failed in 1843 with de- 
posits of about $200,000, is the first failure recorded in Massachusetts. 
In 1844 the Gloucester Institution for Savings failed, followed by the 
Peoples’ Five Cent Savings Bank of Boston in 1859, through embez- 
zlement of the treasurer. Despite these failures less than $75,000 was 
lost to depositors of this state from 1816 to 1874, or less than a tenth 
of a mill on each dollar of deposits. Thisrecord, under laws and sup- 
ervision still in the experimental state, issomewhat remarkable. No 
such abuses are recorded in the banks of Massachusetts as obtained 
later in those of New York. 

A chronological study of the failures in New York may be made from 
the table in the September Bankinc Law JournaL. From 1819 to 1854 
no failures are recorded. Inthe latter year the Knickerbocker Sav- 
ings Institution closed with a loss of 14 per cent., caused by too close 
alliance with a bank of discount. In 1857 the Six Penny of Roch- 
ester failed during the financial disturbance of that year, paying, how 
ever, 95 per cent. which is a ‘‘ creditable” failure. In 1871 two others 
which ought never to have been chartered went down—the Guardian 
‘‘created to pension off a politician of some prominence, who was 
thereby induced to surrender a position that seriously embarrassed 
the plans of the party in power,’’ and the Bowling Green, ‘‘committed 
to the control of a political ring” which received on deposit in three 
years $10,613,949, and paid it all out but $643,912, and which made 
loans to fictitious persons which ‘‘the most diligent search failed to 
discover.” One of the officers thought it worth $50,000 to escape the 
legal consequences of his acts and made restitution. 

‘*The conditions,” says Keyes, ‘‘ which resulted in the failure 
of so many banks after 1873 (see table above referred to) had been 
operative for vears, requiring only some rude shock or some severe 
and unusual strain to expose their weakness. The shock came in the 
panic of 1873, and the strain in the suspension of industry, the de- 
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pression of trade and the depreciation of property and securities gen- 
erally. In New York there was, as an added incident to the strain, 
the rigid general law of 1875. All these things served, not to create, 
nor to promote the weakness which terminates in collapse, only to re- 
veal it.” (Some of these conditions were reviewed in the September 
issue.) The primary cause was no doubt the fact that the field was over 
supplied. The abundance of money which followed the Civil War and 
the general prosperity promoted the rapid accumulation of deposits. 
Interest rates were high (savings banks frequently paying as high as 
6% for years); government bonds were offered at attractive rates, 
aided by the borrowings of municipalities for public purposes at high 
rates also. Competition, extravagance, fraud, aided in weakening 
the structure and disaster followed as a natural consequence. One 
failure simply helped to weaken the others, and much excitement and 
general distrust prevailed. 
THE FAILURE OF THE THIRD AVENUE. 

The failure of the Third Avenue Savings Bank in 1875 was, in 
some respects, the most sensational and far reaching of all the sav- 
ings bank failures during the stormy seventies. It was the first to 
liquidate after the panic of 1873, and its failure hastened the others. 

The conduct of this institution was not attended by the frauds 
that obtained in those already reviewed, and the cause is better 
characterized as poor judgment rather than bad management. 

The Third Avenue was a prosperous bank. It was well located 
at Third Avenueand Twenty-sixth Street, and the trustees were repre- 
sentative men of business who brought a marked degree of confidence 
with them, and in less than sixteen years the deposits amounted to 
over six millions, and during several years it led all the New York 
banks in increase in deposits, gaining in one year over a million and 
a half, and in 1870 had sixteen thousand open accounts. 

The success of this bank was, in a measure, the cause of the only 
wrong doing that is charged against them. Having built up the bank 
by labor and sacrifice, the trustees convinced themselves that they 
were entitled to reward, and a policy of liberal remuneration was 
entered upon and excessive salaries were voted to all. The expen- 
sive management made high earning power necessary, and the pres- 
ident was given wide discretion in the use of the ‘‘available fund,” 
which was one-third the deposits. Large advances were made upon 
collateral such as ‘‘Atlantic Mail,” ‘‘Pacific Mail’, etc., of purely spec- 
ulative nature and illegal as an investment. Once the loans were 
paid off, but under pressure, renewed. The speculation ended dis- 
astrously in a run that broke the steady gain in deposits, which 
show a continuous growth from 1854to1867 when deposits fell off about 
$400,000, recovering again in 1869 and 1870 to $5,959,369, falling again 
to $4,938,980 in 1871, when the memorable run of 1872 shook the bank 
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to its very foundation, and before it was stopped had reduced the 
deposits by $3,645,493. 54,or over three-quarters of the entire deposits. 
The best of the assets had been sacrificed to meet this tremendous 
loss, which is probably as severe a test as any financial institution 
has ever successfully weathered, leaving the bank encumbered with 
slow moving and unremunerative real estate. Even yet there was the 
possibility of rehabilitation, but sensational attacks on the bank by a 
leading newspaper for six weeks in succession resulted in depositors 
sitting on the door steps all night in order to be first in line in the 
morning with the inevitable result—receivership. One officer lost 
his life through worry, and two were stricken down; but after the 
siege the bank found itself with but $1,500,000 left, and in 1875 closed 
its doors, which was but the beginning of a long series of disasters, 
culminating in the law of 1875 which has been productive of such 
good results. 

In commenting upon this failure, Keyes says: ‘‘ If asavings bank 
so prosperous, so strong, so popular, directed by men of tried and 
proved sagacity in their own affairs, eminently respectable, and en- 
joying the esteem and confidence of the public—if such an institution 
so officered could by any vicissitudes be brought to a disgraceful and 
ruinous failure, where indeed was security to be sought? That was 
the impression which this failure tended to produce.”’ 

In the five years that followed the failure of the Third Avenue, 
twenty-two savings banks went tothe wall, as wiil be seen from the 
table of savings bank failuresin the September JournaL. The wonder 
is that all did not succumb. As this is being written, a savings bank 
trustee happened in to see the writer, and the subject being mentioned, 
distinctly remembered the excitement then prevailingin regard tosav- 
ings banks. This gentleman had a friend, who had firmly believed 
the Third Avenue would pull through, but whose confidence cost 
him his entire savings amounting to $3,500. 

The fight of this bank forits life is characterized as the ‘‘ most re- 
markable struggle ever recorded.’’ The enemies of the bank, through 
the newspaper above alluded to, secured the publication of an unfav- 
orable report made to the superintendent of banking by the hostile 
members of the examining board, and for six weeks renewed the 
attack daily. During the run the trustees were importuned by other 
papers of the city to reply publicly to these attacks by a true state- 
ment of condition, but such they feared to make, and the battle went 
against them. 

A review of the law of 1875, which appeared in the Albany /xpress 
soon after its passage, does not mention the fact that the original 
law permitted savings banks to demand notice of withdrawal; and 
whether or not the charter of the Third Avenue provided for this 
safeguard is not known; but, if so, it does not seem to have been en- 
forced. Had this most efficient check been available it is doubtful if 
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the bank would have gone under. Many a bank owes its existence 
to-day because of this protection, and many like the Third Avenue 
are out of existence because of the lack of it. 

Sixty or ninety days notice gives the bank time to husband its re- 
sources and the depositors time to get over their fright, and experi- 
ence hastaught that the excitement subsideslong before thetime limit 
expires. During the panic of 1907, which, in New York was as stren- 
uous as history records, the savings banks quite universally required 
the notice, paying small amounts in cases of necessity, but restrict- 
ing large and unreasonable withdrawals. Long before the time had 
expired the conditions were well within the normal and cancellation of 
the advance notices were abundant. Had the managers of the ill-fated 
Third Avenue been able to take advantage of such a clause, instead 
of adding fuel to the fire by paying on demand to all, as long as 
the cash held out, history might have been different. 


—___+, 4,4, — 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


No. 10. 
WHO OWNS THE SURPLUS? 

To be told that one is part owner of a fund reaching well over one 
hundred millions, that it is due ‘‘contingently upon the occurrence of 
circumstances requiring its payment,’’ would seem to be good news. 
But if, in the same breath, the informer states that such circumstances 
have never come to pass, and in all probability never will, the pos- 
sessors of the hundred millions are about in the position of the baby 
who has been given a stick of candy with the admonition that it's 
his, but he musn’t eat it! 

Crudely stated, this is the position of nearly three million savings 
bank depositors in New York state. Judicially it has been determined 
that the surplus belongs to them and no one else, but only upon the 
happening of such circumstances as shall require its division. 

Technically speaking, the mutual savings bank should have no 
surplus. Thetotal earnings, less reasonable administrative expenses, 
should be handed over to depositors in form of interest on their de- 
posits. But the banks had not been in operation long before the ne- 
cessity of a surplus fund became apparent. The early charters made 
no provision for surplus funds, but whether this feature was overlook- 
ed or deemed unnecessary, does not appear. However, in 1831, the 
charter of the Bank for Savings was amended so as to authorize the 
accumulation of a surplus equal to three per cent. of the deposits. 
Other charters were subsequently amended to provide for surplus 
funds, and in 1839 the Bank for Savings was authorized to hold ten 
per cent.; and in 1836 a general act made this provision applicable to 
all savings banks. The charters of many banks, thereafter incor- 
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porated, usually provided for a surplus of $25,000, but ten per cent. 
was the usual ratio, although some special charters allowed as high 
as twenty percent. (Under the present law in New York no minimum 
surplus is named, but the maximum is placed at fifteen per cent.) 

In a special report on the subject rendered to the legislature in 
1868, the reason for such accumulations being set aside were: (1) 
The depository bank might fail; (2) a claim for insurance might 
be resisted successfully; (3) burglars; (4) premiums must sometimes 
be paid for bonds and only par received (premiums were frequently, 
and for a long time, looked upon as losses); (5) bonds would have to 
be sold at a loss to meet withdrawals. The reporting officer con- 
sidered 5 per cent. the minimum and from fifteen to twenty per cent. 
about the properamount. The problem that theoretically confront- 
ed the savings bank man then as now was: If a depositor withdraws 
his money, he does not get all his money he has earned; and his por- 
tion reverts to the benefit of those who remain. But a greater one 
is this: Ifthe surplus should be divided, would not many of those 
who become sharers therein not be entitled to it by reason of the fact 
that they had contributed little or nothing toward its accumulation ? 
It is a question that leads into deep water; and, for present purposes, 
we had better stick to the shore. 

It seems that the assessor of the City of Newburgh, in looking 
around for something to tax (as assessors are wont to do), hit upon 
the happy idea of assessing the Newburgh Savings Bank in the sum 
of $1, 176,849.01, the amount of its surplus, as personal property. The 
bank, being of a different turn of mind, determined to fight the mat- 
ter to afinish; and, by reason of its investments in Government bonds, 
had the assessment immediately reduced to $414,849.01. This, too, 
they determined not to stand for, and based their contention upon 
the proposition that ‘‘ the indebtedness of a savings bank always equals 
the value of the gross assets.” 

Affecting, as it did, a taxable value of $100,000,000 , the exemption 
claimed was of no little consequence in the field of taxation. But 
inasmuch as a// property is subject to taxation, unless specifically ex- 
empt, the court ‘‘ had to be shown” that such exemption was express- 
ly provided forin the tax law. The law provided that ‘‘the deposits 
in any bank for savings which are due depositors” were exempt. The 
question then became pertinent: Is the surplus adeposit? If it is, 
it is due sosomebody and that somebody is either the trustees or de- 
positors. Saysthe Court: ‘* Does this language warrant the view 
that the legislature, by the language, ‘‘ the deposits in any bank for 
savings, which are due depositors,” intended the exemption to apply 
to only such amounts as were credited on the books of the bank to 
depositors and which is immediately demandable by them? 

After reviewing that part of the banking law which authorizes 
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the trustees to pay dividends, after providing for expenses, and the 
establishment of a surplus fund not to exceed fifteen per cent., the 
court says: ‘‘ These provisions seem to make it clear ¢hat every in- 
terest in the properties held by the savings banks ts vested in the deposi- 
tors and that the bank can acquire no interest therein. 1 think that 
section 123 can only be regarded as declaratory of the ownership of 
all the funds by the depositors. They are to receive all the profits; 
except that expenses are to be deducted and that there may be ac- 
cumulated a surplus for their security. * * Such a corporation has 
neither capital nor shareholders, and its only resources are the moneys 
of depositors and the income which may be received from investments. 
The bank, necessarily from the statutory provisions, must be deemed 
to hold what property it has for the benefit of depositors only. It 
manages the same through its trustees and officers, and under no 
circumstances, and in no event does it, or do its trustees, acquire 
any interest therein.” 

‘The assessment in this case, necessarily proceeded upon the 
theory that the surplus fund delonged to the bank itself and that what 
was due to its depositors was only the aggregate of the sums credited 
to them on their pass books. That is the position of the appellants 
and they endeavor to support it by the argument that, as the deposi- 
tors’ accounts can be closed at any time and as they can only demand 
that which stands to their credit on the books, it must therefore follow 
that as tothe surplus the bank is not their debtor. This argument 
depends upon a narrow reading of the exemptions clause and fails to 
take into consideration the legal status of the savings bank and of its 
depositors. The bank netther earns nor holds anything for ttself, or 
for its trustees; but holds everything for the depositors. The fact that 
the surplus represents accumulations, and may not be immediately 
paid out, cannot affect the question of the ownership of the property. 
The word ‘‘deposits” as used in the statute of exemption, means, by 
a just interpretation, the total amount received for which the bank ts 
accountable and not merely the identical moneys received from partic- 
ular depositors. The surplus, which has accumulated, ts a part of a 
fund which represents the original deposits and its creaiton ts authorized 
in contemplation that it may be needed to be used to repay depositors the 
amounts put in by them. * * 

‘*The surplus does not belong to the bank; for it holds it for the se- 
curity of the depositors, to whom it ts due contingently upon the oc- 
currence of circumstances requiring its payment to them. If it is an 
asset, it is,at the same time, to be treated as a liability of the bank.* *” 

These statements, coming from the highest authority in the state, 
settle the question, in so faras New York is concerned, in favor of 
the depositor, and while he may never have the good fortune to re- 
ceive his share, yet he gets the denefit, both in the enlarged dividends 
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made possible by these accumulations, and the added safety by which 
his principal is surrounded. 

The trustees cannot, by the plain terms of the law, claim any in- 
terest in the surplus, for that is clearly ‘‘ verboten;” and since the 
court rules otherwise, as well, we conclude that the surplus really 
belongs to the depositors; but better by far will it be for them ‘‘if the 
contingency that requires its distribution among them” never hap- 
pens. Newburgh Savings Bank v. Peck, 157 N. Y. 51. 


— 
THE POSTAL BANK BONDS. 


It is reported from Washington that the designs of the new postal savings bank 
bonds have been approved by the Secretary of the Treasury, and by the time the postal 
banks begin to receive deposits the Treasury Department will be ready to issue the new 
securities if any are demanded. The new bonds are entirely different from anything 
the Government has ever issued and will be a surprise. They have been designed not 
alone for artistic beauty,but for their utilitarian value and the ecomony with which they 
can be produced. An engraving of George Washington is in the center of the $20 
bond. The lettering is plain and square, perfectly straight and almost severe. All the 
work is sharp and cleancut. There is still enough fine engraving to guard against 


counterfeiting. 





NEW YORK CHAMBER OF COMMERCE. 


At the regular monthly meeting of the Chamber of Commerce, the death of its late 
president, J. Edward Simmons, was announced. James G. Cannon, on behalf of the 
executive committee, offered and moved the adoption of resolutions that the Chamber 
of Commerce place on record its appreciation of Mr. Simmons’ services to it and to the 
business community. The resolutions were unanimously adopted. Addresses were 
made by H. A. Garfield, president of Williams College; Comptroller Prendergast ; 
R. H. Thomas, president New York Stock Exchange; William Sherer, manager of the 
Clearing House Association; A. Barton Hepburn, president of the Chase National 
Bank and others. It is understood that at next meeting of the Chamber of Commerce 
Mr. Hepburn will probably be elected president to succeed the late Mr. Simmons. 


BENJAMIN GITHENS. 

Benjamin Githens, president of the Corn Exchange National Bank of Philadelphia, 
died October 6, aged 77 years. He was born in Juliustown, N. J. After leaving 
school, he served as clerk in a country store for two years, and at the age of nineteen 
came to Philadelphia where he secured a position in the dry goods store of Oak, Blye 
& Co., afterwards merged into Springs, Oak & Co., when Mr. Githens became a 
member of thefirm. In 1861 he engaged in the produce business changing in 1866 
to the importing and fancy grocery business and eventually became vice-president of 
the Corn Exchange National Bank. In 1901 he was elected to the presidency hold- 
ing the position until his death. Much of the bank’s prosperity is attributed to his 
winning personality and fair dealing. Ten years ago the bank had $500,000 surplus; 
to day it has a surplus of $1,200,000 and deposits increased from $7,000,000 to over 
$19,000,000. He was a director in several large commercial companies and also of 


the Central Savings & Trust Co., besides being a member of the Art Club. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LIABILITY OF GUARANTOR. 
Editor Banking Law Journal. YOAKUM, TEXAS, October 15, 1910. 

DEAR Str :—Some time ago we purchased several notes from a Texas state bank 
notes being written ‘* Pay to ourselves” and indorsed in blank by makers. A letter 
written and signed by the president of the bank from which we purchased these notes 
ends thus: 

‘*We hereby guarantee the notes to be paid at maturity, and if for any reason you 
should desire the notes that run longer than four months paid at that time, we can 
arrange to either deposit the funds with you, or take up the notes,ete.” * * Signed 
by the president of the bank. 

Please advise through the columns of your valuable JourNAL whether or not the 
bank would be bound in case of default by makers of notes. 

Yours truly, Vice PRESIDENT. 

Answer.—In case of default by the makers of the notes the bank 
would be liable on its guaranty, provided the proper notice is given. 
While the strict rule requiring notice to indorsers does not prevail 
with respect to persons guarantying the payment of notes or bills by 
a separate instrument, it is generally held that they are entitled to 
notice within a reasonable time, and that the guarantor is discharged 
by a failure to give such notice except in cases where the principal 
debtor is insolvent at the time of the maturity of the note or bill. 

Every contract of guaranty must be supported by a consideration. 
If the guaranty was made at the time of the purchase of the notes the 
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consideration for the notes would cover the guaranty also. If it was 


made at a subsequent time it would not be binding in the absence of 
consideration. 


FORM OF SIGNATURE. 
THE STATE SAVINGS BANK, 
Editor Banking Law Journal. TOPEKA, KANS., September 21, 1910. 

DEAR Srr:—Will you kindly express your opinion as to whether we would be 
justified in refusing to pay a check signed ** Mrs. Henry Ward” when the account on our 
books stands in the name of Henry Ward, although Henry Ward has given us author- 
ity in writing to honor checks drawn by Mrs. Henry Ward against his account. 

We claim all checks drawn against this account should be signed ‘* Henry Ward ” 
or ** Henry Ward, by Mrs. Henry Ward”, for the reason that we have no account in 
the name of Mrs. Henry Ward. It seems to us that if checks were not signed in this 
manner it would be very confusing to the bookkeeper in case the second party might 
have a different name from the first party. Please inform us what is the general cus- 


tom in cases of this kind. Very truly yours, Asst. CASHIER. 


Answer.—Your contention is correct. The checks should be sign- 
ed in one of the two ways you suggest, and not ‘‘ Mrs. Henry Ward.” 


PLEDGE. 


Editor Banking Law Journal. REYNOLDSVILLE, Pa., October 12, 1910. 

DEAR SiR :—The bank leases from a manufacturing company a building situated 
on lands of said company, and stores therein goods and materials assigned to bank as 
collateral security for loans granted the manufacturing company. The manufacturing 
company in order to fill orders, has the privilege of taking from the assigned stock 
from time to time on condition that goods of equal value are substituted therefor or 
the value of goods taken out paid on the loans, either in cash or an assignment of the 
bill sold, to the bank, for use on loans when bill is paid. The assignment reads in 
part as follows: 

‘* In consideration of financial accommodation given or hereafter given and moneys 
advanced or hereafter advanced by said bank, the said manufacturing company has 
pledged to said bank as collateral security, for payment of any and all obligations of 
said manufacturing company to said bank, obligations direct or contingent heretofore, 
or hereafter contracted, all that certain lot or lots of goods and materials now or here- 
after placed in a certain warehouse, said warehouse having been leased to said bank 
and for their own use as per article made the Ist day of March, 1909, said lot or lots 
of goods to be more particularly known and identified by itemized schedule given 
from time to time by pledgor as goods are placed in said warehouse, said schedule be- 
ing part of this agreement. The pledgor to have the privilege of taking from said 
warehouse goods that may from time to time be sold and substituting others therefor 
of equal value, or reducing the amount of indebtedness in amount equal to goods sold, 
in value.” (Then come provisions as to insurance and proceedings in case of default.) 

In case of emergency, would the above collateral hold good as against unsecured 
creditors? Yours respectfully, PRESIDENT. 

Answer.—We are of the opinion that the pledge set forth (unless 
made within four months of the filing of a petition in bankruptcy) 
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would be good as against the general creditors. If the pledgor how- 
ever, should remove part of the pledged goods and then fail to sub- 
stitute other goods in accordance with the terms of the agreement, 
the lien would be lost except as to those goods remaining in the pos- 
session of the pledgee. We find no Pennsylvania decision directly 
in point. 

In Brooks v. Western National Bank, (Pa.) 16 W. N. C. 298, it 
appeared that a person pledged 40 cases ina warehouse, by deliver- 
ing to the pledgee the warehouse receipts. The warehouseman per- 
mitted the pledgor to remove some of the cases and substitute others 
from time to time, as the receipts referred to no specific cases. The 
pledgor made an assignment for the benefit of creditors. It was held 
that the lien of the pledgee was good as against the assignee. 


AUTHORITY OF TREASURER. 
Editor Banking Law Journal. Hupson, N. Y., October 18, 1910. 
DraAR Str:—Will you kindly give me the legal status of the following case, and 


is the bank not liable for this bill? 

The treasurer of a savings bank signs an order for a law book which is delivered. 
Shortly afterward, and before payment, he resigns, taking the book with him. The 
bank now refuses to recognize the order, saying he had no authority to sign the same. 
Order was signed ‘‘ Blank Savings Bank by A. B., Treasurer.” CASHIER. 

Answer.—We are of the opinion that the treasurer of a savings 
bank has implied authority to purchase a law book for use in connec- 
tion with his work. It has been held that the president of a bank, or 
its cashier, may employ counsel tocarry on litigation. It would seem 
that they might also, on behalf of the bank, purchase a law book as 
an aid to keeping out of litigation and that this authority would ex- 
tend to the treasurer. The fact that the treasurer carries the book 
away with him is a matter between him and the bank which does not 
affect the rights of the seller. 


STOCKHOLDER IN BANK ACTING AS NOTARY. 


Editor Banking Law Journal. MILWAUKEE, Wts., September 24, 1910. 
DEAR Str:—Kindly state through the columns of the BANKING Law JouRNAL 
your opinion as to whether a stockholder and director of a state bank in Wisconsin is 
legally qualified to take acknowledgments of the otticers of the bank to satisfactions 
of mortgages held by the bank. Yours very truly, SUBSCRIBER. 


Answer.—The great weight of authority is to the effect that a 
stockholder in any corporation is disqualified from taking acknow- 
ledgments on conveyances in which the corporation is beneficially 
interested. But the question does not appear to have been decided 
by the courts of Wisconsin. There is authority for the statement that 
it is only in the case of a conveyance to a bank that a stockholder is 
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disqualified from acting as notary. We would hesitate to say that 
any court would hold a satisfaction of mortgage invalid, where a bank 
is mortgagee, on the ground that it was acknowledged before either 
a stockholder or an officer of the bank. The bank would not be per- 
mitted to take advantage of its own improper act by claiming the 
acknowledgment to be invalid. But the purchaser of property, which 
had been mortgaged to a bank, wherein the satisfaction of mortgage 
was impreperly executed, might be upheld in refusing to take title 
because of that defect. 

In the absence of any Wisconsin decision covering the point, and 
of any controlling statute, we can only say that it is unwise to per- 
mit a stockholder or officer of a bank in that state to act as notary on 
any instrument to which the bank is in any way a party. 


NEGOTIABILITY OF INSTRUMENT PAYABLE IN “ CURRENT FUNDS.” 
Editor Banking Law Journal. R1o VISTA, CAL., October 22, 1910. 

DEAR Srr:—Do the words ‘* current funds ” destroy the negotiability of the in- 
strument ? In ‘*MeMaster’s Irregular and Regular Commercial Paper,” p. 86, there is 
shown a form of Certificate of Deposit, which four states held to be non-negotiable on 
account of promising payment in ‘‘current funds.”” We are advised, however, that 
later decisions, involving this question, have nearly all confirmed the instrument’s 
claim to negotiability. Yours truly, J. W. Hamivron, Cashier. 

Answer.—There has been great discord among the courts on the 
point raised. The present tendency, however, is to the effect that 
an instrument does not lose negotiability by being payable in ‘‘cur- 
rent funds.” 

The Negotiable Instruments Law provides that the negotiable 
character of an instrument is not affected by the fact that it desig- 
nates a particular kind of money. Unfortunately this statute has not 
been adoptedin California. Alabama, Illinois, Kansas, Maine, Mary- 
land, Nebraska, and Ohio have held instruments payable in current 
funds to be negotiable. The contrary view has been taken in Indiana, 
North Carolina, Pennsylvania, Texas, Vermont and Wisconsin. We 
do not find any California decision covering the question 
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CLEARING HOUSE SYSTEMS OF THE WORLD. 


This book, just published, is a most valuable contribution to banking and finan- 
cial literature. It gives the origin and development of bank clearing houses, not 
only in this country, but also contains a complete account of the methods in vogue 
in clearing checks in the principal foreign countries. It is profusely illustrated and 
contains information never before put in print. Every banker, who wants to be up 
to date, should have a copy of the book. Sent, postpaid, to any address on receipt 
of one dollar. The BANKING LAW JOURNAL, 27 Thames St., N. Y., publisher. 
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WILLIAM B. DANA. 


William B. Dana died, October 10, in the eighty-second year of his age. He 
founded the New York ‘* Commercial and Financial Chronicle” and was its editor and 
owner up to the time of his decease. 

Mr. Dana was born in Utica, N.Y. His early education wasin the public schools 
of that city, after which he went to Yale University, graduating in 1851. He prac- 
ticed law in Utica for a few years, then came to New York, and, in 1859, bought 
Hunt’s Merchants’ Magazine. In July 1865 heestablished the ‘* Chronicle,” which is 
to-day recognized as the leading financial exponent in this country, and through which 
he exerted a power and influence greater than that of many persons who have been pub- 
licly more prominent. On the cightieth anniversary of his birth, commemorated in 
1909, it was fittingly said at that time that ‘the history of the Chronicle is the his- 
tory of Mr. Dana’s life.” From that humble beginning he evolved a publication that 
is read and recognized, the world over, as authentic and invaluable to financiers and 
investors. Some may have differed at times with its views, but the honesty of its 
purpose has never been called in question. Forinstance, the stand which the ‘+ Chron- 
icle” took in opposing ** Greenbackism,” ** Blandism” or free silver coinage, and other 
questions that have more recently been forced upon public attention, are services not 
only important, but cannot be overestimated. In all the great discussions of economic 
and financial questions Mr. Dana always stood for what he believed was right, and 
subsequent events generally justified the wisdom of his course and soundness of his 
judgment. He was a bitter foe of the free silver fallacy and at the time of the pas- 
sage of the Silver Purchase Law of 1890 his opinion, as then expressed in the 
‘‘Chronicle,” seemed almost prophetic. On that occasion he wrote: 

‘¢ There is one important particular in which the anticipations of the public as to 
the working of this measure will not, we believe, be realized. We refer to the ulti- 
mate effect of our new legislation on the price of silver in the markets of the world; 
that effect we venture to think is over-estimated. No doubt the market price will 
rise for a time, and the higher it rules in the early months the quicker the spasm will 
be over; in any event its force promises to be mainly spent in a year or eighteen 
months at the most. 

‘* We have no doubt that the price of silver could be sustained at the old equivalent 
if the countries of Europe would unite with us in sustaining it. But without such a 
union the world of silver users, silver holders, and even silver producers, will lack 
faith in the permanency of any advance in the quotation which our enforced con- 
sumption may produce. The depreciation has been too long continued, it has gone 
too far, the holders of the old stock have become too much alarmed and production 
has got too large for confidence in the metal to be so easily restored.” 

In the death of Mr. Dana the banking and financial world has lost one of its great 
lights. It is not only a national but world-wide calamity. Honest, brave, unyielding, 
he was not afraid to speak out fearlessly when he thought he was right. He has done 
more in helping to shape and form right policies than any man who ever wielded the 
pen in financial journalism. He thought out the intricate problems of finance and 
put his thoughts into words that not only illustrated but convinced. His place in the 


peculiar sphere in which he moved will be hard to fill. 














“THRIFT” IS THE PROPER THING. 


ADDRESS OF ROBERT J. BURDETTE AT THE AMERICAN BANKERS CONVENTION, 
LOS ANGELES. 


NE of the best addresses delivered at the Convention was that of Rev. R. J. 
Burdette, pastor of the Tempie Baptist Church of Los Angeles. He spoke before 
the Savings Bank Section of the Convention, saying in part: 

‘+ Thrift—it detines itself better than any other word or phrase can. ‘The con- 
dition of one who thrives,’ says that safety deposit of human knowledge, the Century 
Dictionary. ‘That’s what I thought it was, but that isn’t just all of it. * Luck,’ says 
the omniscient lexicon, trying again. ‘ Fortune, success, prosperity.’ Then it pauses 
for breath and reflection. Learning that it has another guess coming, it adds: ‘ Fru- 
gality, economical management, economy.’ A long silence, of dissatisfaction among the 
judges, and the dictionary makes a final and a good shot at it, ‘good husbandry.’ 

** Now, afterall, what is thrift? Just thrift. It is an old English word, and, 
like most old words, has rustic associations. The word brings to one’s mental vision 
a clear farm, not overacred, but without a weed or a mortgage on it; a farmer who 
has men tv do his work, and a farmer’s wife with servants in the house and leisure 
afternoons for herself, in spite of all which the man does more work than any two of 
his hired men, and the woman does a little more than half the housework. He takes 
the paper and reads it without spelling the words of two syllables aloud; is a church 
member, a school trustee, owns a little mysterious dividend paying stock, which the 
neighbors always mention in the plural; loans a little money on cut-throat security, 
and compounds all the overdue interest; is kind hearted and slow spoken; forecloses 
a mortgage with a smile and an encouraging prophecy of better times just ahead for 
the mortgagor. Pays every obligation on the minute and to the penny; takes advan- 
tage of every holiday and Sunday, and always waits for the change. Waits till he 
gets it, too. But if the odd penny in the transaction is coming your way, he hesitates 
und gazes at you with a pathetic note of inquiry in his expectant eyes. If, with half 
an eye on that penny yourself, you mumble ever so indistinctly ‘Oh, that’s all right,’ 
he fades out of the scenario so swiftly and completely that you think you must have 
dreamed you saw him standing there a minute ago. Never wronged any man out of 
a dollar, and no man ever did him out of a nickel. Carries his money in an old-fash- 
ioned wallet, with more and tighter folds than a boa constrictor, with which he wraps 
up his wad very rapidly when he has received a payment, and unwraps it with the delib- 
erate motions of a man working by the day when he is getting out money to pay over 
to you. When his wife wants a dollar for shoes for herself and the five children, it 
takes him longer to unroll that wallet than it did to unveil the Washington Monument. 
When he dies, which he does very reluctantly, he leaves his family well provided for. 
Well, that’s thrift. The family then proceeds to cut the thong off that wallet close up 
to the leather, and rip it up the back, preparatory to giving a practical demonstration 
of spend thrift. 

‘s There is a vaudeville song which had great vogue a few years ago which em- 
bodies a most excellent philosophy of thrift. Being a minister, I had to learn it from 
my sons, but they say I sing it very well fora preacher. The refrain line runs like this: 

‘+ + Every little bit, added to what you've got, makes just a little bit more.’ 

‘* That is the philosophy of worldly prudence and thrift, and it is excellent, so far 
as it goes. The savings bank is the best school of the best thrift. 


** A little tin savings bank on the mantel for the baby; a little iron one on the 
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table in the boy's room; a big vault of chilled steel for father; a little corner in the 
bureau drawer, where everybody else can get at it, for mother. All good training 
in saving. Lay by a little bit of it as it comes in. A little bit out of every pay en- 
velope; enough to patch the leaks in the roof; enough to provide for the ‘rainy day ;’ 
enough for the little holiday once in a while; enough for a new book, and an evening 
at ‘ the show ;’ enough for the dreary days of sickness. 

‘* Enough to pay every bill when it is presented. Enough to take up the not 
when it is due. Enough to save man from becoming the unmitigated nuisance that 
is always borrowing quarters and halves, knowing they are obligations too small to 
justify adun. Enough to save the humiliation of walking home because you haven't 
the car fare. Enough to enable you fearlessly to meet the eye of the Deacon as he 
comes down the church aisle with the basket. Enough to make you sure of finding 
the dime in the corner of your pocket when you dive after it. Just enough in the 
bank so that when your wife needs a little extra money for little emergency demands 
inthe household, she won’t come to you with the air of a woman who has made up 
her mind to commit suicide or murder, and doesn’t care very much which. 

‘* That's thrift. That makes a man rich on a salary, and no man ever yet got rich 
on asalary. But he can acquire the habit of thrift on the smallest salary, and that is 
much the same thing as wealth. 

‘¢* Just a little bit ’ more—just enough to send the children to school; enough 
to teach the boy a good trade or start him in the way of good business; enough 
to marry the girls well and happily; enough to keep an extra loaf in the larder, 
and a cup anda crust on the table for a friend who comes out of his journey; enough 
for the waning strength and shortening hours of old age; enough to maintain the 
little sinking fund of non-transferable debentures to meet the last expenses on earth. 

‘«* Every little bit added to what you’ve got makes just a little bit more.’ That's 
all good. It’sexcellent. It’s sound policy. It’s practical wisdom. It’s thrift. We 
ought to learn it ourselves and teach it to our children. It is good judgment, sensible 
foresight. Earn, save; lay by enough to keep the wolf away from the door when the 
hearse, with its sable plumes, halts to receive its freight of nothingness. And then —? 

‘* You see, a man sort of hatesto close his account and take his name off the books 
of the bank of which he has been for so many years an honorable and respected cus- 
tomer. Any man, thrifty or shiftless, dislikes to die. He hates to die. Forin ail 
Ged’s world there is nothing quite so worthless as a dead man. A minute ago that 
man was worth $50,000,000. Now he is poorer than the poorest pauper in the alms- 
house. He doesn’t own the shroud in which he is clothed, nor the casket in which 
he sleeps, nor the grave in which he is interred. The shroud and casket have a mon- 
etary value. The body has none. It hasn't even the value of individuality. No 
wonder a thrifty man hates to die. A minute ago he was the Honorable Dies Midas, 
or the Very Reverend Melchizedek Howler, or Major General Julius Napoleon Center- 
fire. Now he isn’t anything. He is the saddest and most insignificant of all human 
beings, a ‘ Has Been,’ for we speak of him as‘ the late Mr. Soandso.’ He used to be 
somebody. He is less than nothing. For he isn’t even ‘* he” or ‘‘ him” any more. 
He is ‘‘ it”, witha little i. We sever his last connection with the human race, and 
classify him among things, taking away even his personal pronoun. No wonder a 
thrifty man, who has been somebody—anybody—in his day, hates to die. 

‘* And he doesn’t have to die. There’s no need of a thrifty, forehanded man dying. 
Only the thriftless perish. If a man begins in time, the cultivation of a habit of thrift 
will keep him alive forever. 


‘+ If, as he saves his money, he adds to his deposits in ‘ The Department of Mercy’ 
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so beautifully described by Edward M. Robinson in a paper read before a previous ses- 
sion of this association; if, as he saves his wages, he saves his sympathy, his patience, 
his kindliness; if, every time he adds a little bit of his money to what he has already 
got, he adds a little bit to his generosity, his neighborly helpfulness, his unselfishness, 
his charity, he'll have just a little bit more every pay day. 

‘* Then when he appears at the little wicket in the big pearly gate and says: 


‘ Well, here I am at last. There’s one thing you can only put off only so long.’ St. 
Peter will say: ‘Have you your deposit book ?’ 


‘+ And the thrifty man will hand it over with an anxious face, wondering if he 
is going to get one of these pleasant little + red ink’ reminders of an everlasting over- 
draft. 


‘* And the books won't agree any more than the depositor’s book ever agrees with 
the cashier's account down here. And just as the man is growing nervous, the Saint, 
who has been comparing the two books with a smiling face, will say: ‘Why, man, 


your book of Forgettery is an eternity out of balance with our book of Remembrance. 
There’s a thousand transactions you haven't entered at all.’ And holding the thrifty 
man’s book of ‘ givings away’ in one hand, he will open the gate wider than Sunday 
with the other, and say: ‘Come in, man, come in; you've got a balance here you can’t 
spend in a million years. ’ 

* You see, down here we measure a thrifty man’s fortune by what he leaves. Up 
there they count it by what he gave away. 

‘* These are two systems of thrift. One is just as thrifty as the other. Only one 
lasts a few million years longer than the other. That’s all.” 





SAN FRANCISCO BANKING FIGURES. 


The American National Bank, of San Francisco, in its monthly financial letter of 
October 25, gives interesting data regarding the banks of that city. It says that the 
reports of the state banks, in response to the call of the superintendent as of October 
1, are of special interest, following closely upon the last reports of the national banks. 
By combining these figures the great power of San Francisco as a banking center is 
made apparent. The figures show: Capital, surplus and undivided profits of 
$80,443,000; deposits $335,982,000; loans and discounts $242,144,000; available 
cash $81,592,000. The fact that the invested capital is nearly twenty-five per cent 
of the deposit liabilities indicates the unusual strength of the banking position. 
More than half of the total deposits are those of savings deposits—a fact of no little 
significance when the insistent needs of that city during the past four years are con- 
sidered. 

A statement issued by the Treasurer of San Francisco on October 1 shows a 
bonded indebtedness of only $16,314,500; the total cash in thetreasury on that date 
being $7,343,510. City property, including all municipal buildings, is valued at 
$34,433,890, and the total assessment roll for municipal purposes is $515,027,164. 
Manifestly the city is in excellent financial condition, and this fact was emphasized 
by the ease with which an additional bond offering of $1,144,000 was sold at a sub- 
stantial premium during the month. 
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Illinois Bankers’ Association. 


HE twentieth annual convention of the Illinois Bankers’ Association was held in 
Cairo, October 26 and 27. The attendance was large; it would have been much 
larger but for the fact that so many bankers had just returned from the national 

convention at Los Angeles. As it was, over five hundred members was present, and 
what was lacking in numbers was more than made up by the enthusiasm and interest 
shown by those in attendance. 

The convention was called to order by President Foreman, who introduced Mayor 
Parsons. In a brief speech he formally welcomed the delegates to the city, indulging 
in some appropriate references to the early history of Cairo and its growth from the 
time it was only a flat-boat landing to its present prominence in the commercial and 
financial world. Among other things, he stated that an effort was made to establish 
a bank there in 1818. It was a failure, however, and nothing more was done until 
1839, when the legislature passed a law authorizing a bank at Kaskasia to do business 
in Cairo. This bank did not live long, and nothing more was done until 1858, when 
a bank was opened the successor of which still exists. The speaker is authority for the 
statement that Cairo is one of the first localities where a banking house was established. 

L. A. Goddard, president of the State Bank, of Chicago, and also of the Chicago 
Clearing House Association, responded for the bankers, saying in part: ‘‘ If I mistake 
not, this is the first time that our state association has held its convention in southern 
Illinois, and yet the first organization of the bankers of Illinois was formed in this part 
of the state about twenty-five years ago, and was called the Bankers’ Association of 
Southern Illinois. It existed and met annually for four years and was dissolved by 
official action, and the secretary was instructed to correspond with bankers in other 
sections of the state suevesting a state association. I know, too, that this was done, 
because I happened to be the secretary. Four annual meetings of this southern IIli- 
nois association were held, one each in Du Quoin, Mount Vernon, Belleville and Cairo. 
The first president of the association was W. K. Murphy, of Pinckneyville; and the 
first treasurer was L. S. Smith of Du Quoin.” 

He paid a fine tribute to the bankers of Illinois, saying: ** We have no place for 
undesirable citizens among the bankers of Illinois. No one can be a bad citizen and 
still be a good banker. He may make money, but he will be a discredit to the bank- 
ing business and not be a successful man.” 

The president of the association, Oscar G. Foreman, vice-president of Foreman 
Bros. Banking Co., of Chicago, then delivered his annual address. He said in part: 
‘* In former years the banker was a person somewhat apart from others. He was al- 
ways very much on his dignity, publicly and privately. If he could surround him- 
self with an air of mystery, so much the better. He was accessible to only a privileged 
few. Asarule, his manners were cold and distant. He did not care to know your 
business himself; he left that to a subordinate, who usually knew very little about it, 
which, of course, accounted for the many banking failures of those days. Fora banker 
of the old school to solicit a man’s account would have been unthinkable. Such a 
thing as advertising for business was not dreamed of. Generally speaking, the old- 
time American banker thought he was doing you a favor by taking your account. 

‘¢ We have changed all that very much for the better. We have taken a lesson from 
the French banker. The French banker is indeed very close to the people. He is his 


depositors advisor in about everything except religion and politics. Even in politics 
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he is sometimes consulted. In almost all cases he is his depositors’ investor. We, 
in the United States, have not gone thus far in intimacy between banker and depositor, 
but some day we may reach that stage of intimate relations, and the sooner the better. 
Let us be thankful for the improvement already made.” 

According to the secretary's report there was an increase of 145 members during 
the past year, making the total membership 1,445. 

B. F. Harris, vice-president of the First National Bank, of Champaign, and chair- 
man of the executive council, made a strong appeal in behalf of state supervision of 
all banking business. He said: ‘* All but five of the states make some requirement 
of those who go into the banking business, or use the term * bank, or ‘ banker.’ Tili- 
nois is one of the five that does not and the other four are Kentucky, South Carolina, 
Virginia and Vermont.” 

The nominating committee reported the following as officers for the ensuing 
year: Edw ard E. Crabtree, of F. E. Farrell & Co., Jacksonville, for president, and 
B. F. Harris, of Champaign, vice-president. Ten new members of the executive 


council and twenty vice-presidents were also named. All were elected by acclamation. 


BANKING IN CALIFORNIA. 


Benjamin C. Wright, a veteran writer on financial topics and for many years con- 
nected with newspapers in San Francisco as financial editor, has recently published 
the **‘ History of Banking in California.” His work covers the whole ground—so 
far as banking is concerned—from 1849 to the present year. 

His reference to the primitive metallic currency in 1849 is especially interesting, 
as it was chiefly in the form of gold dust which passed current at $16 per ounce. Be- 
sides this, there were Spanish doubloons, American eagles and half eagles, private mint 
coins such as $50 gold pieces (round and octagon) and a limited amount of American 
silver currency. Any one who had a building and a safe could start a banking busi- 
ness, but it was chiefly monopolized by merchants and express companies. One of 
the pioneers in banking was Henry M. Naglee who started in January, 1849. Drury 
J. Tallant began business in February, 1850, afterwards became Tallant & Co., then 
the Tallant Banking Co. which was finally absorbed by the Crocker National Bank. 

Much space is given to savings banks. The first one established was the Sav- 
ings & Loan Society of San Francisco which opened in 1857. It is still in existence 
and said to be the oldest bank, of any class, in the state. An interesting bit of his- 
tory is in reference to the origin of the Nevada Bank and its four famous owners 
(Flood, O’Brien, Fair and Mackay,) which subsequently became the Nevada National 
Bank and now, by consolidation, the Wells Fargo Nevada National Bank. 

The inception of national banking in California is an interesting section. Noth- 
ing was current there except gold and silver coin up to 1870. Bankers had refused 
to nationalize. They said: ‘* Give us a currency redeemable in gold coin and we will 
give hospitality to national banks.” Congress passed a special act authorizing an issue 
of $45,000,000 in gold notes, and in January, 1871, the First National Gold Bank 
opened for business and is still in existence as the First National Bank. 

The book is of the greatest interest not only to bankers but to every historical 
reader. It is handsomely bound in cloth, illustrated with pictures of banks in San 
Francisco and other parts of the state, and printed on heavy, natural tint paper. The 
price of the book is 82, and will be sent postpaid by addressing the publishers, H. 8. 
Crocker Co., San Francisco. 











American Bankers’ Association. 
THIRTY-SIXTH ANNUAL CONVENTION AT LOS ANGELES. 


HE annual convention of the American Bankers’ Association was held in Los 
Angeles, Cal., October 3-7. More than two thousand bankers were registered 
from every section of the United States, a goodly number coming from the far east. 

This convention was more deliberative than otherwise and as a result, there was a gen- 
eral discussion of matters that are of the utmost importance to the banking world at the 
present time. Among the subjects discussed were the plan of a central bank, the se- 


gregation of savings deposits in commercial banks, the bill of lading question which 
is causing so much trouble in European banking circles, and many other things of 


vital importance to the entire business community. 

The annual address of the president, Lewis E. Pierson, treated of the ‘‘Bill of 
Lading Controversy,” ‘* Bank of Supervision,” ‘*‘Commercial Paper,” ‘‘ Banking and 
Currency Reforms,” and * A Central Bank.” Referring to the latter ke said in part: 

‘* In framing the National Bank Act, Congress endeavored to meet this situation 
by requiring banks in the reserve cities to carry a cash reserve of 124 per cent. against 
6 per cent. required by banks in the country districts, and further required the banks 
in the three central reserve cities—New York, Chicago, and St. Louis—to carry a 
still larger reserve amounting to 25 per cent. of their net deposits. 

*» The act also permits country banks to rediscount customers’ notes with their cor- 
respondent in the reserve city and the reserve city banks to likewise rediscount with 
theircentral reserve city correspondent, but utterly fails to provide any place where the 
central reserve city banks can turn for rediscount in order to give proper support to 
their customers and correspondents. 

‘* Without any ability to convert their own resources and credit, no matter how 
conservatively the affairs of the central reserve city banks may be managed, there is 
always a point beyond which they cannot go even with larger reserve, when many 
millions of loans made by out-of-town banks direct to city borrowers are thrown back 
on the city banks, and it is necessary to endeavor to shoulder these loans as well as 
borrowing demands from the entire country. 

‘+ It is, therefore, at this juncture that a crisis is invariably reached, and it is 
also plainly evident that at this point the cure should be applied. Call it what you 
will—preferably ‘The Bank of the United States’-—we surely need a large institution 
for rediscount and currency issue to perfect our otherwise admirable banking system. 

‘* We have many advantages over the systems of other countries, for we derive 
great benefit from our methods of bank supervision and the operation of individual 
local banking units, but these units have no ultimate cohesion and are like an unor- 
ganized mob in time of war, presenting in each emergency the same exhibition of an 
inability to obtain enough currency and credit to tide over intense situations and pre- 
vent the usual losses to worthy and solvent concerns. 

‘+ In every other nation of the world a banking and monetary system, heading up 
to an institution of discount and currency issue, has demonstrated its beneficial influence 
to aid in keeping business conditions steady and stable by conservatively controlling 
the expansion of credit through its rate of discount and automatically increasing and 
decreasing the volume of note issues with the requirements of trade. 


‘* It, therefore,does not seem reasonable that our business men can longer tolerate the 
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handicaps under which their affairs suffer when they realize that the causes of these 
handicaps emanate from weaknesses in our banking system which can be easily cured, 
and it is also hard to believe that Congress will long be unmindful of the absolute 
necessity for a proper revision of our banking and currency system. 

| ‘* My predecessor, Mr. George M. Reynolds, President of the Continental and 
{ommercial National Bank, Chicago, in an address to you last year, ably argued for 





F. O. WATTS, 


President of the American Bankers’ Association 


President of the First National Bank, Nashville, Tenn. 


a bank of discount and issue to round out our present system without disturbance of 
their existing conditions, and I believe with him that a plan along the lines then pro- 
posed would fully mect the requirements and permit us to mobilize our banking resources 
in a manner which will achieve for our country the financial leadership of the world.” 


The nominating committee reported the following: For president, Frank O. Watts, 
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president First National Bank of Nashville, Tenn; first vice-president, William Living- 
stone, president Dime Savings Bank, Detroit, Mich.; Arthur Reynolds, president Des 
Moines National Bank, Des Moines, Iowa, treasurer, and members of the executive 
council as nominated by the various state associations. The report was unanimous! y 
adopted. 

; INSTALLING THE NEW OFFICERS. 

After introducing the newly-elected president to the convention, the chairman 
read the following communication addressed to Mr. Watts since his arrival in Los An- 
geles: ‘* We, a few of your Nashville friends and admirers who are unable to be pres- 
ent on the occasion of your election to the presidency of the American Bankers’ Associa- 
tion, and who deeply appreciate the deservedly high honor that is being bestowed upon 
one of our own, desire to record and to tender our congratulations to both the associa- 
tion and yourself upon the accomplishment. As an evidence of our high esteem, we 
present you with this loving cup, and with it our best wish for your future happiness 
and success.” It was signed by about forty of Mr. Watts’ Nashville friends. A silver 
loving cup was then handed to the incoming president. Also, several large bouquets 
were placed upon the platform. 

In reply, President Watts said, in part: 

‘*Gentlemen, the circle that brought about this result was only a few years ago 
asmall one. A small band of friends, close personal friends, having a faith and having 
a determination, in the city of St. Louis presented me to you as a candidate for the posi- 
tion of councilman. Later, gentlemen, in the city of Denver, this band of personal 
friends was enlarged, and as a result of their efforts 1 was made chairman of your Execu- 
tive Council. It has been said oft, and possibly within the sound of every ear in this 
gathering, that by an unwritten law of the association there was a succession of office. 
There is such an unwritten law. I believe, gentlemen, there is good reason forit. I 
believe that the best interests of the American bankers can be subserved by that train- 
ing that is necessary to fit one for the position to which you have elected me; but if I 
felt that today I was being honored because of that law, because of that rule of succes- 
sion, the pleasure of this occasion would be marred. I hope, upon the contrary, that 
it is the result of a broadening feeling of friendship, an increasing faith in my willing- 
ness to serve the American bankers in any position at any time to the very best of my 
ability. I shall do every thing in my power to advance the interests of the American 
banker.” 

Mr. Watts is next to the youngest man who ever held this high position as 
president. His banking career is not only brilliant but remarkable. He began as a 
runner, 02 a snall salary, in the First National Bank of Union City, Tenn., and became 
its cashier before he was twenty-one years of age. In 1897 he accepted the position of 
cashier in the First National Bank of Nashville, eventually becoming president. During 
the thirteen years of his management the resources of that institution have more than 
quadrupled. At an early age he was elected president of the Tennessee Bankers’ Asso- 
ciation and is at present a member of the Executive Council. He is a man of charm- 
ing personality, a speaker of rare ability and has hosts of friends in every section of the 
country who predict for him still greater success. 

Vice-president Livingstone was then presented to the convention, accepting the 
honor in a few well-timed remarks. 

At a meeting of the Executive Council, Charles A. Huttig, of St. Louis, was 
elected chairman. 

The Bankine Law JourNAL has heretofore advocated the selection of Mr. Huttig 


for that position and is gratified that its suggestions were received with approval. 
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Mr. Huttig’s ability as a banker is unquestioned, as evidenced by his management of 
the Third National Bank, of St. Louis, since he assumed the presidency. His 
popularity is widespread, and his friends, not only in St. Louis but elsewhere, are 


greatly pleased at his securing this high honor. 





The general secretary was also re-elected. 
The Trust Company Section elected Oliver C. Fuller, president; L. L. Gillespie, 
vice-president, and F. H. Fries, chairman of the executive committee. 
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Cc. H. HUTTIG, 


| Chairman Executive Council, American Bankers’ Association. 


President Third National Bank, St. Louis, Mo. 


The Savings Bank Section elected Edward L. Robinson, president; Alfred L. 
Aiken, vice-president. 

W. F. Keyser was re-elected president of the organization of secretaries of state 
bankers’ associations; N. P. Gatling, first vice-president and L. A. Coat, second vice- 
president. The secretary-treasurer was re-elected. 
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SAVINGS BANK SECTION. 
REPORT OF COMMITTEE ON AUDITING. 

The subject of Auditing and Accounting is one which always arouses interest in 
any gathering of savings bank men. The subjects which have engaged our attention 
and which we would now bring before you are these: 

1. Verification of passbeoks. 

2. Lost or stolen passbooks. 

3. Dormant or quiescent accounts; i. e., accounts remaining undisturbed for a 
period of years. 

4. Bond and mortgage loans. 

Your committee prepared a circular which was mailed to all of the member banks 
of the Savings Bank Section, asking for replies to such questions as: What is the law 
in your state? What are your by-laws? What is your usual custom ?, etc., in re- 
lation to each of the above subjects. We received in all 644 replies, from 46 states 
and territories, the replies being in substance as follows: 

1. Verification of passbooks. 

In a majority of the states there seems to be no law requiring such verification at 
stated periods, but in others the law is very strict and well enforced. In Massachusetts, 
for instance, banks are required to call in their passbooks by advertisement in the news- 
papers every three years, and statistics show that the operation of the law is much 
more effective as time goes on; whereas there was much adverse criticism regarding 
the law at the time of its enactment, some twenty years ago, there is now almost uni- 
versal commendation of it. 

A general practice,although not frequently mentioned, is to print notice on passbook 
or passbook cover to the effect that interest should be written up on the book frequently 
and that book should be presented at the bank at from6 months to 3 years for that purpose. 
Five hundred and thirty-one banks report no by-law covering verification ; 65 compare 
books every time presented; 71 when interest is added; 127 banks compare when the 
book is presented for that purpose, but not every time the book may come in; 22 take the 
balance on deposit slip or draft ticket and compare this with the ledger in posting: 3 
in sending out notices asking for the presentation of the books include the ledger bal- 
ance with a card to be signed and returned if the book is sent, acknowledging the bal- 
ance to be correct; 13 have verification made by auditors; 41 pass the books through 
other hands than the teller, either at the time of transaction or when presented for 
purpose of verification. There were numerous other answers, but behind all these 
varying practices there seems to be one controlling purpose, which is to establish an 
internal audit, within the bank, by which the work of one teller, or set of tellers, shall 
be checked up and proved by an entirely different person or persons, who may be a 
subordinate clerk, a bookkeeper or a special auditor. The details of the system must 
of necessity vary according to the size of the banks, their activity as to the number 
of transactions, and the convenience of operation, as regards counter room, bookkeep- 
ing space, etc., but the system should be such that, so far as possible, the work of 
all clerks, tellers and bookkeepers shall be checked up or proved by others, and fre- 
quent verification of passbooks is an essential feature of such a system. 

2. Lost or stolen passbooks. 

Four methods of protecting the bank in case of lost or stolen books are in common 


use, viz: Affidavit of loss; bond of indemnity; advertisement in newspaper; notice 
of loss. Some banks combine two or more of these while others use but one. Many 
commercial banks issue a duplicate book on statement of loss. Some savings banks 
do so upon being satisfied that a thorough search has been made for the missing book, 
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but these are not common. The practices most in use may be classified as follows: 
313 banks do not cover this matter in their by-laws; 205 require a bond; 185 do not 
ask for abond; 84 if occasion warrants; 193 require advertisement of loss; 345 do 
not; 44 under certain circumstances; 474 issue duplicate books; 142 do not; 14 at 
times. Only six banks report charging a fee for lost book other than the cost of ad- 
vertising or drawing the bond, which usually costs a nominal sum from $1 to $3. Thz 
only fees reported are in one case 50 cents, one-half of which is refunded if book is 
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found or returned. The others are 25 cents each, and one bank charges fee if book 
is closed out within thirty days. 

3. Dormant accounts. 

Wherever the law covers the question of dormant accounts by stated procedure, 
it may be taken for granted that the banks comply with the same; but in some states 
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there seems to be a laxness on the part of the state officials, and the law is more or less 
a dead letter. It is somewhat surprising to notice from the tone of the answers in 
many cases that these dormant balances seem to be welcome and that no effort is made 
by the officers of the banks to avoid dormancy. Four hundred and twenty-seven banks 
report that their by-laws do not cover this subject, while those that have such provi- 
sion conform to the state law. Two banks made mention of the fact in their by-laws 
that entry of interest does not operate to revive the account. 

Two hundred and sixty-seven banks report that they make systematic and contin- 
uous efforts to prevent accounts becoming dormant, and if such accounts have accum- 
ulated they make every effort by advertising, looking up names in old directories, 
personal inquiry, etc., to trace the depositor or representatives. A few banks take 
the address on every withdrawal slip and make note of this on the card record, thus 
keeping the lists up to date and affording a better opportunity to keep in touch with 
the depositor. We cannot refrain from urging the desirability of some systematic 
effort toward preventing accounts becoming dormant. In nearly all savings banks, 
where dividends are computed not oftener than quarterly or semi-annually, there are 
times during the year when some of the clerks can be spared from the regular work. 
At such times an effort could be made to reach the owners of dormant accounts with- 
out additional expense to the bank, and in our opinion results would show such efforts 
to have been worth while. 

4. Bond and mortgage loans. 

The answers to questions concerning bond and mortgage practices are so diversi- 
fied that a general summary is difficult; the following, however, may be taken as in- 
dicative of the general procedure: 138 banks take periodical trial-balances of mortgage 
loans, running from a daily proof to six months’ periods; 77 prove by checking back 
the postings with cash book, journal, mortgage register, or by whatever name the book 
of record may be called; 79 compare endorsements and balance as shown by the papers 
with that shown by the mortgage account; 9 send out interest notices stating the 
amount still unpaid on the mortgage, leaving it to the borrower to verify the correct- 
ness of the figures (this of course he virtually does when he pays his interest); 17 check 
this work either by the bank’s auditor or public accountant, while several pass the 
transaction through an officer who must countersign the receipt, or who makes the en- 
try on his own book of record. Here, as in the verification of depositors’ passbooks, 
the vital point would seem to be that more than one person should be interested in and 
held accountable forthe proof of the mortgage loan account, i. e.. that the work of re- 
ceiving the money for interest and principal and the bookkeeping records of those 
transactions should be separate and distinct and entrusted to different persons, so that 
the work of one is a check on that of the other. 

Receipts are quite generally given, 350 banks reporting that they do so. A few 
banks that take installment mortgages issue passbooks for that purpose. Four hun- 
dred and thirty-three banks report that they make endorsements on the bond or mort- 
gage note, and a few on the wrapper. 

In the matter of taxes most banks give some attention to the payments, although a 
limited few pay no attention whatever to the matter. The customs in use vary only 
as to detail. Some banks have the records in the tax collector's office searched, either 
by their own representative or by the tax officials who are sometimes paid a small fee 
for the labor. Other banks send a list of their mortgages to the tax department with 
instructions to notify of unpaid taxes. A few banks employ a title company to do this; 
others, their own attorney or tax searcher. Other banks have an arrangement with 


the collector of taxes to present bills for unpaid taxes to the bank, the latter paying 
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them and charging the borrower. Another method, which seems to be quite popular, 
but which would not be a safe practice in alk localities, is to rely on the newspaper ad- 
vertisement prior,to the-sale of the property for delinquent taxes. A most excellent 
custom, and one quite common in New York, is to require tax receipts to be shown at 
least once in two years and generally yearly, at the time of payment of interest. 

The assessed valuations are not closely followed, and in many instances not at all. 
Three hundred and forty-nine banks pay no attention whatever to the assessors’ val- 
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uations, and prefer to depend upon their own established values as made by their 
Eighty-two banks give heed to changes, and a very few 


loan committee or appraiser. 
A number of banks (principally in Massachu- 


advocate this as a criterion of value. 
setts, where the state law requires it) have periodical re-valuations by their own men. 
Reports from the West state that in many places land values are constantly rising so 
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that no attention need be given to depreciation, but inasmuch as the trend of devel- 
opment in a city or town may change materially in a comparatively short time, this 
would not appear to be an entirely safe practice. There is certainly much to be said 
in commendation of the periodical re-valuation of mortgaged properties by competent 
and conservative appraisers. 

Your committee desires to express its appreciation of the considerate treatment 
accorded its circular of inquiry, and the assistance thus rendered in furnishing the 
material for this report. The returned circulars, many of which are interesting as show- 
ing local methods and customs, are on file at the office of the Secretary in New York, 
together with a complete summary of the replies to the twenty questions. This ma- 
terial is at the disposal of the members, and would well repay careful study on the part 
of anyone especially interested. Respectfully submitted, 


ALBERT T. Coucn, Chairman; Tuos. G. Ports; 
Wo. M. Kern; W. H. Knirrin, Jr. 


REPORT OF THE COMMITTEE ON EXPRESS COMPANIES AND 
MONEY ORDERS. 


To the Members of the American Bankers Assoctation : 

Your Committee on Express Companies and Money Orders beg to report that since 
the last meeting of the Association in Chicago, in making a report to the Executive 
Council concerning the status of the case of the American Bankers’ Association versus 
the Express Companies, we stated that the decision of Commissioner Clark on the two 
points which have been passed on by the Commission places the Association in a most 
peculiar position. The Commission admits jurisdiction in the case and has refused to 
dismiss it as demanded by the attorneys for the Express Companies. It recognizes 
that the Association has proved that discrimination exists of a kind which should 
estop the Express Companies from doing a banking business, provided the extent of 
such discrimination is sufficient to warrant such action. |The Commission then puts 
it up to the Association to prove the extent of such discrimination in dollars. 

The Association had presented unrefuted evidence to the Commission by witnesses 
from the states of Illinois, Minnesota, Wisconsin, Kansas and Arkansas that discrim- 
ination existed in those States. It also presented written evidence that such discrim- 
ination existed in every state in the United States and in practically every county of 
one state, namely, Kansas. This was as far as the Association could go without ac- 
cess to the books of the Express Companies, as the total amount of the banking tran- 
sactions of these companies could only be obtained from the Express Companies books. 

In order to get such informatiun, the attorneys for the American Bankers’ Asso- 
ciation asked the Commission to have the books of the Express Companies presented 
for examination. The Commission refused this request of our attorneys, probably be- 
cause they did not have sufficient money to carry on the desired investigation of the 
Express Companies’ books. Whatever the reason may have becn, it put the Associa- 
tion in this position: its right of action is admitted; the discriminaticn claimcd by it 
is admitted, and it is only asked to state the extent of the known wrong actions of the 
Express Companies in order to win its case. It is then refused permission to go to the 
only source from which the information demanded by the Commission can be obtained, 
and such refusal is given by the Commission itself. 

Under the circumstances our attorneys, Messrs. John S. Miller and George Packard, 
of Chicago, advise us that it will, in their opinion, be useless to spend more money in 
prosecuting the casealong the lines originally planned. Yourcommittee has unanimously 
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concurred in their judgment and recommends that their advice be followed and that 
the suit be dropped for the present. 

Also, we beg to report that at the spring meeting of the Council instructions were 
given this Committee to submit a plan by which the banks of this country could issue 
a domestic and foreign money order similar to that now being sold by the government 
and the Express Companies. We expect within a short time to submit such plan to the 
banks for their approval, and upon securing the agreement of a sufficient number of 
banks to adopt such a system we expect to present a contract to the Executive Council 
at its spring meeting for its approval, after which it will immediately put the system 
into use. The plan favored by your Committee is to have the Bankers Trust Co. of 
New York act as the fiscal agent for the banks wishing to issue such orders, just as it 
now acts as agent for those banks that issue the Association Travelers’ Cheque, and 
the system will be operative along similar lines to that now in use in the Travelers’ 
Cheque. You will appreciate the amount of work required to get such a system into 
operation when you realize that the business now transacted by the Express Companies 
and the government in the foreign and domestic orders amounts to more than seven 
hundred millions of dollars (8700,000,000) annually. This amount is made up of 
money orders whose average amount is under $10. 

Due to the tremendous detail involved, we are not in position to guarantee that the 
Trust Company will accept the proposition; but the Council having instructed us to 
arrange with them if a mutually satisfactory contract could be drawn up, it is our in- 
tention to continue negotiations with hope of inducing them to undertake this project. 

Since the last meeting of the Association in Chicago the work of introducing the 
American Bankers’ Association Travelers’ Cheque has proceeded to the entire satisfac- 
tion of your Committee. At that time we reported some 1300 banks as having adopted 
the system and that some $2,400,000 (two million four hundred thousand) of the 
cheques had actually been put into circulation and cashed. We now have to report 
that some 1980 banks are issuing the cheques, not including some four or five hun- 
dred branch offices where cheques are being sold, with the result that since the establish- 
ment of the system $10,000,000 (ten million dollars) of the cheques have been put in- 
to circulation and been cashed by the Trust Company. These cheques have circulated 
and passed current in all sections of the world to the entire satisfaction of the travel- 
ing public. We hear now only at long intervals where anyone carrying an American 
Bankers’ Association Travelers’ cheque has any difficulty whatever in cashing it, no 
matter where he may happen to be, and we have reason to believe that complaints 
of this character have been less with respect to the American Bankers’ Association 
Travelers’ cheque than with any similar system, no matter how long established. 

We bespeak the continued co-operation of the members of the Association in giv- 
ing their customers what we believe to be the best medium of exchange ever offered to 
travelers by any bank or any association of banks in the world. 

We think it is a matter of congratulation to the American bankers that this system 
has been installed in banks in Great Britain, on the Continent, South America, West 
Indies, India, China, Hawaii, the Philippines and other foreign lands, as the most per- 
fect paper for travelers that has yet been deviscd. 

Your committee wishes at this time to express its deep sense of obligation to the 
untiring efforts manifested by a former member of our committee who, owing to stress 
of business and large responsibilities placed upon him, has felt it necessary to retire 
from our committee. The banks of this country owe a great deal to the energy and 
help of Mr. Fred. I. Kent, without whose efforts it would not have been possible to 
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have worked out the happy solution reached in the American Bankers’ Association 
Travelers’ Cheque. 
JosEPH CHapMAN, JR., Chairman; M. E. Ams, THORNTON CooKe, 
E. D. Durnam, J. T. TALBERT. 


NOTES OF THE CONVENTION. 

J. 8. Pomeroy, cashier of the Security National Bank of Minneapolis, thinks Los 
Angeles is next door to Paradise. The members of the convention were so charm- 
ingly entertained that it would be hard to find anything better short of the celestial 
city. 

Arthur ‘Reynolds, the newly elected treasurer, thinks that the day of currency 
reform is rapidly approaching. He also declares that the convention was the best he 
ever attended. 

That ball, given in honor of the bankers’ convention, was one of ‘‘ the finest.” It 
is too bad that more of our New York bankers were not there to help ‘* trip the light 
fantastic” Los Angeles step. 

And the entertainment—it surpassed anything ever before given in any locality 
where the conventions have been held. Lavish is no name forit. All the dictionaries 
that ever have been published do not give any word that will properly fit the case. 
The entertainment of the Los Angeles bankers was simply indescribable. It is to be 
hoped they will meet their just rewards in that financial clearing house where the streets 
are paved with gold and ‘* emergency currency,” is not needed. 

The retiring president was presented with a sterling silver tea and coffee service. 

System! why there never was anything seen that was equal tothe systematic way in 
which the Los Angeles bankers’ committee managed things. Nothing was left undone, 
and plenty of things were done not anticipated or expected. A great big object lesson 
has been given by Los Angeles to localities seeking to entertain future conventions. 
They covered themselves many times over with glory. 

The Association appropriated $5,000 for the relief of the families bereaved by the 
destruction of the Los Angeles Times building. 

And again, that reception and ball. Nothing was ever seen. like it in Los Angeles. 
The flowers, the decorations and surroundings and the music were simply perfect, 
and needed but a short stretch of imagination to transport one to the real paradise. 

When the grand march began, headed by W. H. Holliday president of the clear- 
ing house association escorting Mrs. Pierson, followed by an array of beauty and wealth 
that could only be es:imated by the millions, it was a sight never seen before at any 
bankers’ convention, and will always be counted as the *‘ red letter” night in Los 
Angeles’ social life. 

Seldom has there been such an attendance of leading bankers at any convention 
as this one. From New York were W. F. Albertsen, vice-president of the Mechanics 
& Metals National Bank; Walter H. Bennett, vice-president and cashier of the Ameri- 
can Exchange National Bank; Alex. D. Cambell, assistant cashier of the Hanover Na- 
tional Bank; Wm. K. Cleverley, assistant cashier Seaboard National Bank; Edward 
J. Gallien,of the Mercantile National; Wm. C. Edwards, treasurer Guaranty Trust Co. ; 
Rollin J. Grant, vice-president and R. J. Faust, Jr., assistant cashier of the Irving Na- 
tional Exchange Bank; Chas. W. Riecks, vice-president and cashier Liberty National 
Bank; W. O. Jones, assistant cashier and Stuyvesant Fish, director of National Park 
Bank; Charles H. Patterson, vice-president Fourth National Bank; C. C. Slade and 
Wm. E. Purdy, assistant cashiers Chase National Bank. 

And from Chicago came James B. Forgan, president First National Bank; Ernest 
A. Ha nill, president Corn Exchange National Bank; George M. Reynolds, president 
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Continental and Commercial National Bank; Fred A. Crandall and H. E. Otte, vice- 
presidents of the National City Bank, and nearlya full carload of prominent Chicago 
bankers besides. 

Charles H. Huttig, president of the Third National Bank, St. Louis, was elected 
chairman of the Executive Council (elsewhere referred to). The Association took a 
step in the right direction when it placed Mr. Huttig at the head of the motive pow- 
er of the organization. It needs a strong man for that position and no better choice 
could have been made. 

Arthur Reynolds, president of the Des Moines National Bank, of Des Moines, 
Iowa, was elected treasurer of the association. This was another most happy selec- 
tion of ‘ the right man for the right place.” 

The Trust Company Section gave a banquet at the California Club. It was the 
first entertainment of the kind given by this section and was such a success that it 
will be repeated each year. 

Caldwell Hardy, president of the Norfolk National Bank and Bank for Savings 
& Trusts, of Norfolk, Va. was also in attendance. His bank was organized in 1885 
and is the oldest national bank in Norfolk. 

The new method of registering delegates was pronounced a success, Instead 
of signing his name in a register (to be subsequently deciphered and copied which 
gave rise to endless mistakes) all the delegate had to do was to hand his business 
card to a typewritist who passed it to the assistant secretary, who gave the delegate 
his credentials, badge, invitations, etc. The new arrangement was fully appreciated. 

Yes, there were ‘‘ Benedicks” at the convention—three of them—- and their bet- 
ter halves seemed greatly pleased with the attentions shown and congratulations 
given. The trio are Lawrence L. Gillespie, vice-president of the Equitable Trust Co., 
New York; Nelson N. Lampert, vice-president of the Fort Dearborn National Bank, 
Chicago, and W. D. Vincent, cashier of thc Old National Bank, Spokane. 

It was currently reported that W. O. Jones of the National Park Bank, New 
York, could call more bankers by name than any other man inthis country; but 
Alex. D. Cambell, of the Hanover National, is not far behind. 

E. F. Shanbacker, president of the Fourth Street National Bank of Philadelphia, 
was decidedly optimistic. He thinks the present financial outlook is very encourag- 
ing and that the Philadelphia money market is in a sound condition. 

Too much praise cannot be given the Los Angeles bankers for the lavish manner 
in which they entertained the delegates. Upon arrival, each lady guest was pre- 
sented with a box of handsome flowers and each delegate and visitor was given a 
basket of fruit, with the compliments of the clearing house and affiliated banks. Be- 
sides, each delegate, upon registering, received a card case containing coupons which 
entitled him to all the entertainments including a night at the theatre. 

That train de luxe, in its four sections, which carried most of the New York City 
and state bankers, was one of the finest that ever rolled out of the Grand Central 
station. Everything eatable and drinkable that could be desired was furnished. It 
was a veritable hotel on wheels, and the management is deserving of the greatest 
credit for he manner in which they looked after the welfare of the delegates. 

Where will the next convention be held? When this question came up there 
was no scarcity of invitations. Atlantic City, N. J., made a strong appeal for it. 
John M. Miller, Jr , vice-president First National Bank of Richmond, Va., made an 
urgent appeal in behalf of that city. Sol. Wexler, vice-president of the Whitney 
Central National Bank of New Orleans, eloquently presented the advantages of that 
city. San Antonio, Texas, was boomed vigorously, while Niagara Falls, N. Y., and 
St. Louis, also put in their pleas. The whole matter was finally referred to the Ex- 
ecutive Council for determination. 
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NEW HOME OF THE SECOND NATIONAL BANK, PITTSBURG. 
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THE SECOND NATIONAL BANK, PITTSBURG, PA. 


THE new home of the Second National Bank, located on the site of the old building 
at Liberty Avenue and Ninth Street, is one of the finest banking homes in the 
city. It isa stately, ten-story structure of grey, Hallowell granite, one hun- 

dred and seventy-eight feet high—a combined bank and office building containing 

every modern device for convenience and elegance. Five floors are occupied by the 
bank in its various departments. The main banking room, which is on a level with 








OFFICERS’ QUARTERS. 


the strect, is certainly ideal. Its furnishings and fittings of bronze and plate glass and 
furniture of mahogany are not only classical but unique. 

A feature, which not only appeals to but is greatly appreciated by every patron 
of the bank, is the ease by which the officers can be reached. At the left of the main 
entrance is the cashier's desk and adjoining it is that of the vice-president. The assist- 
ant cashier is not far away, and President Bughman is always ready to respond to any 
necessary call. 

The Second National Bank was organized in 1864, charter number 252, with 
$300,000 capital. In 1901 the capital was doubled to $600,000; in 1905, on account 
of the rapidly growing business of the bank, the capital was increased to $1,800,000 
—-six times the original capital. As an evidence of the bank’s growth and _ pros- 
perity it may be stated that in the forty-six years of its existence it has never missed 
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paying a regular dividend to its shareholders; that its surplus and undivided profits 
are nearly $2,500,000; deposits over $13,000,000; total resources $18,000,000, and 
the $20,000,000 mark will undoubtedly be reached in the near future. 

The ofticers are: Henry C. Bughman, president, whose father was one of the 
founders of the institution; William McConway, first vice-president; Thomas W. 





MAIN BANKING ROOM. 


Welsh, Jr., second vice-president, who has been in the bank's services for thirty-four 
years and was promoted, in 1904, from the cashiership to his present position; James 
M. Young, cashier, who has been connected with the bank for twenty-five years; 
Brown A. Patterson, assistant cashier, who has long been in the bank’s employ. 
This bank has always received its full share of local business and, besides, is 
held in high esteem by country banks because of its generous treatment and ability to 
render exceptional service. 
That the Second National Bank is entering upon a new and greater era of prosperity 
is the belief of its hosts of friends and well wishers. 
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RESERVE AGENTS APPROVED IN OCTOBER. 


The following banks were approved as Reserve Agents in October: 

American Exchange National Bank, New York, for Utica City Nat. Bank, Utica, 
N. Y.; Wilber Nat. Bank, Oneonta, N. Y.; Yonkers Nat. Bank, Yonkers, N. Y.; 
Peoples Nat. Bank, Greenport, N. Y. 

Irving National Exchange Bank, New York, for First Nat. Bank, Gouverneur, 
N. Y.; Olean Nat. Bank, Olean, N. Y.; Dickson City Nat. Bank, Dickson City, 
Pa.; First Nat. Bank, Sodus, N. Y.; Peoples Nat. Bank, Edwardsville, Pa. 

Hanover National Bank, New York, for First Nat. Bank, Clendenin, W. Va.; 
Peoples Nat. Bank, Martinsville, Va.; Peoples Nat. Bank, Blairstown, N. J.; North- 
ampton Nat. Bank, Northampton, Mass.; First Nat. Bank, Cheviot, Ohio; Olney 
Nat. Bank, Olney, Mich.; First Nat. Bank, Walterboro, S. C.; First Nat. Bank, Ox- 
ford, Miss.; Somersville Nat. Bank, Somersville, Ohio; First Nat. Bank, Pelham, Ga.; 
Pingree Nat. Bank, Ogden, Utah; Farmers & Merchants Nat. Bank, Hamilton, Va.; 
Planters First Nat. Bank, Opelousas, La. 

Coal & Iron National Bank, New York, for Huntington Nat. Bank, Huntington, 
W. Va.; First Nat. Bank, Coaldale, Pa. 

Mercantile National Bank, New York, for West Winfield Nat. Bank, West Win- 
field, N. Y.; First Nat. Bank, Cato, N. Y. 

National Park Bank, New York, for La Rue Nat. Bank, Hodgenville, Ky. 

Mechanics & Metals Nationa! Bank, New York, for First Nat. Bank, Mount 
Vernon, N. Y.; First Nat. Bank, Oxford, Ala.; Commercial & Farmers Nat. Bank, 
Baltimore, Md. 

Chase Nat. Bank, New York, for Neffs Nat. Bank, Neffs, Ohio.; First Nat. 
Bank, Fort Stockton, Tex.; First Nat. Bank, Covington, Ind.; Southern Nat, Bank, 
Wilmington, N. C. 

Chatham National Bank,New York, for New First Nat. Bank, Columbus, Ohio; 
Negaunee Nat. Bank, Negaunee, Mich. 

Seaboard National Bank, New York, for First Nat. Bank, Kelso, Wash.; First 
Nat. Bank, Stevenson, Ala.; First Nat. Bank, Sutton W. Va.; First Nat. Bank, 
Lovelady, Tex. 

Merchants National Bank, New York, for National Bank of North Hudson, 
West Hoboken, N. J. 

Corn Exchange National Bank, Chicago, for Second National Bank, St. Paul, 
Minn.; Farmers & Merchants Nat. Bank, Redkey, Ind.; City Nat. Bank, Holdrege, 
Neb. 

Continental & Commercial National Bank, Chicago, for Central Nat. Bank, 
Portsmouth, Ohio; First Nat. Bank, Stevens Point, Wis.; First Nat. Bank, Crescent 
City, Ill; American National Bank, Alamosa, Colo; First Nat. Bank, Covington, 
Ind.; First National Bank, Rush City, Minn.; First Nat. Bank, Wisner, Neb.; Nat. 
Peoples Bank, Pulaski, Tenn.; Olney Nat. Bank, Hartford, Mich.; Farmers Nat. 
Bank, Bryan, Ohio; Merchants Nat. Bank, Wimbledon, N. D.; First Nat. Bank, 
Kenosha, Wis. 

National City Bank, Chicago, for National Marine Bank, Baltimore, Md.; Corn 
Exchange Nat. Bank, Philadelphia, Pa; Nat. Bank of Commerce, Toledo, Ohio; 
Ashland Nat. Bank, Ashland, Wis.; Ayers Nat. Bank, Jacksonville, Ill.; Nat. Bank 
of Syracuse, N. Y.; Nat. Bank of Westfield, N. Y.; Stephenson Nat. Bank, Marinette, 
Wis; Austin Nat. Bank, Austin, Minn.; Security Nat. Bank, Oklahoma City, Okla.; 
Merchants Nat. Bank, Vicksburg, Miss. 
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National Bank of the Republic, Chicago, for Nat. Bank of Commerce, Toledo, 
Ohio; Gulf Nat. Bank, Beaumont, Tex.; Nat. Bank of West Virginia, Wheeling. 

Fort Dearborn National Bank, Chicago, for Lowell Nat. Bank, Lowell, Ind; 
City National Bank, Goshen, Ind.; Second Nat. Bank, St. Paul, Minn.; Boone Nat. 
Bank, Boone, Iowa. 

Corn Exchange National Bank, Philadelphia, for Peoples Nat. Bank, Blairstown, 
N. J.; Second National Bank, Elmira, N. Y.; Olean Nat. Bank, Olean, N. Y. 

Franklin National Bank, Philadelphia, for Cadorus Nat. Bank, Jefferson, Pa. 

Fourth Street National Bank, Philadelphia, for First Nat, Bank, Coaldale, Pa.: 
County National Bank, Punxsutawney, Pa.; First Nat. Bank, Graham, Va.; First 
Nat. Bank, Fresno, Cal.; First National Bank, Meridian, Miss. 

Girard National Bank, Philadelphia, for First Nat. Bank, Aiken, S. C. 

Mellon National Bank, Pittsburg, for Bartlesville National Bank, Bartlesville, 
Okla. 

Columbia National Bank, Pittsburg, for First Nat. Bank, Ambridge, Pa.; Ridg- 
way Nat. Bank, Ridgway, Pa. 

Second National Bank, Pittsburg, for County Nat. Bank, Punxsutawney, Pa. 

First National Bank, Denver, for First Nat. Bank, Friend, Neb. 


a | 


TROPICAL IMPORTS INTO UNITED STATES. 


More than one-third of the merchandise entering the United States last year 
was of tropical production. Withthe growing demand of our manufacturers for trop- 
ical products for use in their great industries and the increasing requirement of our 
population for foodstuffs produced only in tropical and subtropical climates, the de- 
pendence of the United States upon the tropics steadily and-rapidly increases. Trop- 
ical and subtropical products brought into continental United States in the fiscal year 
1gto aggregated 636 million dollars in value, against 335 million in 1900, 298 mil- 
lion in 1890, and 242 million in 1880. The share which tropical and subtropical 
products formed of the merchandise entering the United States last year was 40%. 

Nearly too million dollars’ worth of the tropical and subtropical merchandise 
entering continental United States last year came from our own islands. The total 
value of merchandise brought from those islands in the fiscal year 1910 was 96 mil- 
lion dollars, practically all of which was, of course, of tropical production, leaving 
about 540 million dollars’ worth of tropical material drawn from foreign countries. 
In 1900 the value of merchandise drawn from tropical islands under the United States 
flag was but 30 million dollars, the contributions of our own tropical area to the 
tropical requirements of the United States having thus trebled in the last decade. 
Meantime the exports from the United States to these tropical islands under the 
American flag have grown from 20 million dollars in 1900, to 64 million in 1910, 
having thus also more than trebled in the period in question. 

The principal articles forming this large importation of tropical products are 
sugar, coffee, india rubber, tobacco, silk, fruits and nuts, fibers, cotton, vegetable 
oils, gums, and tea. In each of these articles the total exceeds 10 million dollars 
per annum, ranging from 12 million dollars in the case of cocoa and manufactures 
thereof to 172 million dollarsin the case of sugar. Other articles of tropical produc- 
tion whose annual importations range from a quarter million to nearly 10 million 
dollars include cinchona bark, cabinet woods, cork, dyewoods, feathers, indigo, 
ivory, licorice root, olive oil, opium, rice, sago and tapioca, spices, sponges, vanilla 

cans, and vegetable oils. 





” 
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James G. Cannon, president of the Fourth 
National Bank of New York, has been elected 
a director of the Metropolitan Trust Co. in the 
place of J. Edward Simmons, deceased. 

The Fidelity TrustCo.,locatedat West Broad- 
way and Chambers street, New York, has been 
designated by the Comptroller as a depositary 
for the general funds of the state of New York. 





Attheannual meeting of the New York Clear- 
ing House Association, A. Barton Hepburn, 
President of Chase National Bank, was elected 
president to succeed William H. Porter, and 
Edward Earl, president of the Nassau Bank, 
was elected secretary in place of Samuel Wool- 
verton. William Sherer was re-elected mana- 
ger and Wm. J. Gilpin, assistant. The new 
Clearing House Committee now consists of the 
following members: Wm A. Nash, Francis L. 
Hine, Wm. H. Perkins, Frank A. Vanderlipand 
James G. Cannon. Thetwo last named take 
the place of Valentine P. Snyder and Gates W. 
McGarrah. 

The following changes have been made in 
the official staff of the Fourth National Bank of 
New York: Samuel S. Campbell has been elect- 
ed a vice-president; Charles H. Patterson, for 
many years cashier, is promoted to the vice- 
presidency, and Daniel J.Rogers, assistant cash- 
ier, has been appointed cashier. Mr. Camp- 
bell was formerly president of the Night & Day 
Bank, and is well known in financial circles. 
He wasconnected with the Fifth Avenue Bank 
for eleven years, was assistant cashier and cash- 
ier of the Merchants National Bank, and for 
two years vice-president of the United States 
Mortgage & Trust Co. He continues as a di- 
rector of the Night & Day Bank. 


Mr. Calvert Brewer, first vice-president of the 
United States Mortgage & Trust Co. of New 
York, has arranged for signing, in Paris, on be- 
half of the trustee, the $50,000,000 bonds of the 
Chicago, Milwaukee & St. Paul Railway Co.four 
per cent. fifteen year European loan of 1910, 
sold some months ago through Messrs. Kuhn, 
Loeb & Co. to a syndicate of French bankers, 


and secured by a deed of trust to the United 
States Mortgage & Trust Company as trustee. 

These bonds having been issued in small de- 
nominations of 500 francs and 2,500 francs, 
there will be the very large total of 420,000 
bonds to be signed. 





The deposits of the Continental & Commer- 
cial National Bank of Chicago have reached 
$162,000,000 Growth of earnings indicates an 
increased dividend basis from 1o to 12 %. The 
stock has advanced continuously from 235 to 
292 in ten weeks witha total market apprecia- 
tion of $11,400,000, but the financing of the 
merger involves other benefits to stockholders, 
making their gross profits at present market 
level, $13,700,000, or $83.50 per share on 
Commercial National and $78 on Continental 
National. 





Charles S. Calwell has been elected president 
of the Corn Exchange National Bank, of Phila- 
delphia,succeeding Benjamin Githens, deceased. 
The new president has been connected with 
the bank for more than twenty years. He was 
made assistant cashier in 1899 and promoted to 
cashier in 1900, holding the position until last 
year when he was also made a vice-president. 
In June of this year he was elected first vice- 
president, and was really the active head of the 
institution on account of Mr. Githen’s illness. 
He was succeeded as cashier by M.N. Willits, Jr, 
A change, made necessary by Mr. Calwell’s ele- 
vation to the presidency, was the advancement 
of William W. Suppleeto first vice-president,and 
Thomas J. Jeffries was made second vice-presi- 
dent. Mr. Calwell’s new position is a well 
merited reward for his efficient service in the 
past and meets with general approval in com- 
mercial as well as financial circles. 





The Directors of the Philadelphia National 
Bank have declared a dividend of 8 per cent. 
for the last six months, free of tax, payable 
Nov. 1 to stockholders of record at close of 
business October 31, 1910, and have added 
$250,000 to the surplus, making that fund $3,- 
500,000—all earned. This places the stock on 
a 16 per cent. basis. 
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The Franklin National Bank of Philadelphia 
has declared a semi-annual dividend of 8 per 
cent., increasing it from the former rate of 7 per 
cent. There is only orie other bank in Philadel- 
phia that pays this rate. The bank has$1,000,- 
000 capital and $2,500,000 surplus. Charles 
V. Thackara, who has been connected with 
the bank since its organization, has resigned 
the position of assistant cashier to accept that 
of general manager of the uptown branch of 
the Philadelphia Trust Co. He is succeeded by 
J. W. Hardt, who was head of the general ledger 
department. Mr. Hardt was formerly an as- 
sistant national bank examiner. 





The Fourth Street National Bank, of Phila- 
delphia, has declared a semi-annual dividend 
of 7 percent., placing the stock ona 14 percent. 
basis. The former rate was {2 per cent. per 
annum. The directors also voted to add $500,- 
ooo to the surplus, which increases that ac, 
count to $6,000, 000. 





The J. N. Casady, Jr. Co., bankers, of Council 
Bluffs, Iowa, have opened offices in Omaha- 
Neb., on the corner of Fourteenth and Douglas 
Streets. This firm was originally established 
in 1853 as J. P. & J. N. Casady, and was incor- 
parated in 1907 under the present title. They 
deal in first-class bonds and farm mortgages net- 
ting 5% to 6% per cent., care for estate and 
trust funds and also makea specialty of hand- 
ling collections. All they ask is a trial. 





MUNICIPAL PUBLICITY—DETROIT 
ENTERS THE ADVERTISING FIELD. 


The BANKING LAW JOURNAL has received 
the first number of the ‘BULLETIN of the 
Detroit Board of Commerce,” which will bepub- 
lished monthly in the interest of the beautiful 
‘* City of the Straits.” That Detroit has entered 
the fold of those who believe that it pays to 
advertise is, no doubt, largely due to personal 
efforts of the editor of the ‘‘ BULLETIN,” 
Mr. E. St.Elmo Lewis, the well-known adver- 
tising manager of the Burroughs Adding Ma- 
chine Company, and president of the National 
Association of Advertising Managers, who to- 
gether with four of the advertising managers 
of Detroit concerns, constitute the Publicity 
Committee of the Board. 

Mr. Lewis has addressed many commercial 
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bodies over the country on this hobby of his, 
and his influence has been potent in the estab- 
lishment by many of these bodies of publicity 
boards which have accomplished much good 
for their respective municipalities. 

Judging from an article inthe ‘‘BULLETIN” 
on the growth of the city in the last decade, 
Detroit has fared well indeed, and great results 
will undoubtedly follow a publication to the 
world of the many advantages of the city as a 
place in whichto live and earn money. The 
increase in her population from 285,704 in 
1900 to 465,766 in 1910 (a g@in of 63 %) shows 
a greater percentage of growth than for any 
other large city in the country. The automo- 
bile industry has undoubtedly been the largest 
single factor in the growth of Detroit during 
the past ten years. But there are others. 

The removal from St. Louis to Detroit of the 
Burroughs Adding Machine Company has add- 
ed over 2,000 mento Detroit's industrial forces, 
and put the city ahead of all other cities com- 
bined in the adding machine field. 

Its banking capital and surplus has grown 
from $9,815,100 to $18,410,000 (an increase of 
88 %); deposits from $69,555,414 to $134,682, - 
958 (an increase of 93%); which shows that the 
growth of population has been attended by an 
even larger growth in wealth. 

The ‘“‘BULLETIN” isa fine example of the 
publisher's art; its thirty-two pages are filled 
with interesting articles copiously illustrated. 
The citizens andthe city will be greatly bene- 
fited by its publication, and it is hoped that 
the spirit of civic pride which inspires it will 
spread to other cities. 





H. M. Byllesby & Co., of Chicago, have issued 
a circular to the employes of the various utility 
companies managed bythem, defining their prop- 
er attitude towards customers and the public 
generally. Some of the good points are as fol- 
lows: 

‘* The employe who serves our company best 
is the employe who serves the public best. This 
applies in all departments of the operating or- 
ganization—equally to the managers, the stokers 
at the gas works, the trainmen on their cars, 
theengineers at the power houses, the men in 
the offices, and to those engaged in construction 
and other outside duties. 

“To a great extent our organization is judged 
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by the manners of its employes. Therefore, 
you must cultivate genuine courtesy and exer- 
cise patience and forbearance on all occasions. 
Part of your duty is to reply to inquiries for in- 
formation politely and comprehensively. If 
you are unable to supply the information your- 
self, the inquirer should be personally conduc- 
ted (whenever possible) to the person in author- 
ity who can. Youarenever too busy to furnish 
the public with proper information, nor to be 
courteous in manner as well as in words. In 
using the telephone it is especially easy to be 
gruff andabruptand to turn friends intoenemies. 
Courtesy and decent treatment are due fully as 
much to those of small financial means as to 
the largest prospective patron.” 


NEW BANKS, 


The recently opened National Bank of Smith- 
town Branch, of Smithtown Branch, N. Y., 
makes a fine showing in its first published state- 
ment. Capital is $25,000; surplus and profits 
nearly $3,000, and deposits of over $50,000. 
Under resources, loans and discounts are $30,- 
ooo; bonds and other securities $25,400; cash 
on hand and due from banks $23,000; and total 
resources $79,658. The officers are: J.S.Hunt- 
ting, president; F. G. Booth, vice-president ; 
J. A. Overton, cashier. 


The Yonkers National Bank, which has com- 
menced business at Yonkers, N. Y., reports 
capital of $200,000 and $50,000 surplus. The 
officers are: Daniel M. Hopping, president; 
Thos. F. Larkin, vice-president, and Frank O. 
Freethy, cashier. Dr. Elmer A. Sheets, vice- 
president of the Denver Chemica! Manufactur- 
ing Co., has been elected second vice-president 
of the bank. 


The recently organized Citizens State Bank 
of Lake Village, Ark., has $25,000 paid up cap- 
ital and the following officers: C. M. Matthews, 
president; F. C. Holland, vice-president; B. L. 
Ross, Cashier. Correspondents are Hanover 
National Bank, N. Y., and Third National Bank, 
St. Louis. 

The Farmers State Bank recently opened 
at Hartford, Kans., has capital of $15,000 and 
$3,000 surplus. P. Iverson is president; C. W. 
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Woodward, vice-president; E. Cotton, cashier; 
A. B. Moore, assistant cashier. 


The Foster Banking Co., of Foster, Ky., 
opened for business in September with $15,- 
000 capital. Deposits, which at the opening 
were $3,000, have increased to $8,000. The 
officers are; John D. Meyer, president; A. L. 
Essex, vice-president, and J. B. Hiles, cashier. 

The First National Bank, of Covington, Ind., 
which succeeded the Covington Bank, com- 
menced business Sept. 29, with $50,000 capital. 
It took over deposits of the old bank amount- 
ing to $216,000, with loans and discounts 
of $175,000, cash and exchange $60,000, and 
U.S. and other bonds $26,337. There was 
no change in officers, except A. T. Collison is 
second vice-president. 


The Peoples Bank, of Chestertown, Md., was 
incorporated by the last Maryland Assembly 
with $25,000 capital and the privilege of increas- 
ing it to $500,000. The bank opened for busi- 
ness September 1, with the following officers: 
H. B. Simmons, president; L. Bates Russell, 
vice-president; A. Parks Rasin, cashier; W. 
Irving Walker, secretary. It has asavings de- 
partment, receives deposits from $1.00 up, and 
pays interest on same at a rate consistent with 
safe banking. The First National Bank is Bal- 
timore correspondent. 


The First National Bank, of Cato, N. Y., 
commenced business October 8, with $25,000 
capital, $2,500surplus andthe following officers: 
J. W. Hapeman, president; George A. Cooper, 
vice-president, and Duane Wyckoff cashier. 


The County National Bank of Punxsutawney, 
Pa., has recently opened for business. Capital 
is $100,000, and the officers are: W. J. Brown, 
president; John R. Pantall, vice-president. and 
J. E. Pantall, cashier. 


The Farmers Savings Bank has recently 
started in business at Gann Valley, S. D. It 
reports paid-up capital of $10,000 and $18,500 
deposits. Loans and discounts are $7,500; cash 
and due from banks$21,000. The officers are: 
Charles Maher, president; Charles H. Fraser, 
vice-president, and W. W. Sedgwick, cashier. 
Correspondents are: Western Trust & Savings 
Bank, Chicago; Kimball Commercial & Savings 
Bank, Kimball, S. D. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits ofthe associated banks, reported to the New 
York Clearing House for the weeks ending October 23, 1909, and October 22, 1910, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the year: 








Loans and | Loans and | 
Discounts Discounts, Deposits, Deposits, |Per Cent. of 
BANKS. Average, Average, tAverage, *Average, | Inc. Dec. 
| 1910. 1909. 1910. 








Bank of N. Y. N. B. A....| ,022.000| $ 19,556,000 $ 16,969,000 $ 17,100,000 
Bank of the Manhattan Co} 1 33,100,000 35,000,000] 38,100,000 
Merchants’ National | 18,510,000 19,695,000 18,761,000] 20,076,000) 
Mechanics & Metals Nat.}! 55.782.200 50,125,500) 57, 823 . 100} 46,914,700 
Bank of America 24,055,600; 23,826,900) 24,508,400} 23,402,900 
Phenix National 8,185,000 7,636,000} 7 684,000} 6,584,000 
National City 179,692,500 Pvp ccc 71,528,400] 149,945,600 
Chemical National 28,891,500 28,646,500) 27,556,600 26,6 32,000 
Merchants’ Exch. National 6,753,200 7,094.800| 6.907 , 300 7,405,300 
Gallatin National 8,806, 300 8,452,400] 6,499,400] 6,667,000 
Nat. Butchers & Drovers. 2,185,900 2,759,200) 2,233,800) 2.315.900 
sreenwich. . 7,207,300 7.48 1,300] 8.036, 500} 8,311,000 
American Exchange Nat. 29,989,100 33,894, 100} 23,149,200) 31,910,400 
Nat Bank of Commerce..| 141,565,300) 142,347,600) 120,405,900! 118,915,700 
Mercantile National......| 1 3,861,600 14,342,700} .491,700) 10,465,500 
if 3,906,800 3,641,800) 5 3.400) 3,074,400 
Chatham National....... 7,019,300 8,107,800) 410,700) 8,614,200 
People’s ae 2,439,600 2,026,900} 
Hanover National .......| 61,123,200 64,135,200] 
Citizen's Central National] 22,611,700 2 "367, 000} 
6.254,600 7.159.900) 
Market & Fulton Nat..... 7,934,000 8,407, 300) 
Metropolitan Bank.......) 12,214,100 12,175,700 
Corn Exchange 40,763,000 41,952,000] 
Importers & Traders’ Nat 25,621 ,000| 25,675,000 
National Park ese 85,126,000 78,911,000} 
East River National 1,460,800 1,441,000] 
Fourth National : 21,943,000 26,297,000} 
Second National. . 12,909,000 12,744,000) 
First National 04,205,200!) 
Irving National oe 20,677,900 
3.460.000 
N. Y. County National... 8,25 3.200 
German-American. 
Chase National 
Fifth Avenue 
German Exchange 
Germania 
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,400) 2,050,800 
,900| 71,929,500 
20,698,600 
7,951,700 
8,424,300 
12,751,400 
48, 568,000 
2,978,000) 
82 ,064,.000 
1,428,100 
24,404,000 
12,430,000] ... 
84,308,200] 
23,955,300 
3.640,000 
7 .653,900 
.187,700 4,117,900! ,087, 3,945,900 
7 3.977,900 . 78,572,000 
7,200 I 3,106, 300 15.594,200 14,691,700; ... 
9,800 3.925.600} 3,674.900 4,102,600} 
9,200 4.7 16, 300) 6,063,400 5,370,300 
9.200 14.955.500) 17,617,800) 15,670,700 
Garfield National 8,012.400 7.708.700 8.110.700 
Fifth National 3 304. 300 3.342,700! 3.952,700 3.579.600 
Bank of the Metropolis. . . I 1. 182,000 11,139,400 11,138,600 10,824,200] ... 
West Side Bank 4,648,000 4.349.900} 5,191,000 4,836,000] .... 
i 18,819,000} 20.6 39.000 21,548,000) 23. g18. 000} 
Liberty National 16,419,000 16.858,000} 16,225,500] 7,217, 800! 
N. Y. Produce Exchange. | 7.719.600 8,361,000 9.267, 100) 1a, 100,600] 
State Bank 13,328,000 15,068,000) 16,142,000 18,600, 000] 
Fourteenth Street Bank... | 5,431,200 5.95 1,600) 5.817,100 6.431, 600| 
Coal & Iron Nat'l Bank... | ,131, ¢" 855.000; 5,019,000} 5,825,000] 
Union Exchange Nat... 2 eee | 8,393,000) 8,208, 600) 
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Totals (sr. 234.696, 700 $1,232,162, pes yp 240,417. to0}§1,201, 675.7 700| 











t United States Deposits included, $1,669,200. * United States — included, $1,617,400. 
t Consolidation of Mechanics’ National and National Copper Banks. 





